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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 


and hearing or opportunity for hearing. These decisions do not 


include rules and regulations of general applicability which are 
required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 


(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 


1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 


which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 


istered by the Department will be published herein. 
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COURT DECISION 
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MAN v. ORVILLE L. FREEMAN, Secretary of Agriculture, and 
ANSON J. POLLARD, Market Administrator. DAIRYMEN’S 
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COOPERATIVE FEDERATION, INC., and INTER-STATE MILK PRO- 
DUCER’S COOPERATIVE, Intervenors. 271 F. Supp. 33 (S.D. 
N.Y. June 26, 1967) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRANKEL, D. J. 


Before the Agricultural Marketing Agreement Act of 1937 
(as amended, 7 U.S.C. § 601 et seq.), the economic conflict be- 
tween milk producers allied in cooperatives and those outside 
such associations erupted from time to time “in bitter warfare 
and bloodshed on the nation’s highways.” Brannan v. Stark, 342 
U.S. 451, 470 (1952) (Black, J., dissenting). The war has gone 


on since 1937 in the courts, with the assaults on the cooperatives 
commonly financed by milk handlers who are themselves without 
standing to assail the payments to cooperatives on which much 
controversy has centered. Jd. at 469; and see United States v. 
Rock Royal Co-op., 307 U.S. 538, 571-72 (1939). This case is 
another battle in that war. 


The plaintiffs, who have made similar efforts in other forms 
and other forums before this, sue to enjoin payments to coopera- 
tive associations! under Milk Marketing Order No. 2, 7 C.F.R. 
§ 1002 et seqg., which governs the New: York-New Jersey milk 
marketing area. Briefly but sufficiently stated, their thesis is that 
the payments under the governing provisions of the 1937 Act 
may not exceed the cost to the cooperatives of marketwide serv- 
ices, beneficial to cooperative members and non-members alike; 
that this limitation is an inescapable corollary of the statutory 
purpose to assure uniform minimum prices to milk producers; 
that the payments actually made to the cooperatives, now and for 
some years, have been substantially greater than the cost of 
marketwide services performed by them; and that the Order, 

1. The recipients of the payments are two cooperatives and one federation of cooperatives. 


The difference is of no importance for the problems before the court. It is sufficient here to 
refer to the three generally as “cooperative associations” or “cooperatives.” 
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as it is thus administered, must therefore be held invalid. Assert- 
ing that the voluminous papers demonstrate their factual pre- 
mises without dispute, plaintiffs have moved for summary judg- 
ment. In addition, pending the hearing of that motion, they seek 
a preliminary injunction requiring payment of the disputed 
sums into escrow until the case is finally decided. Defendants, 
in what amounts to a cross-motion for summary judgment, seek 
dismissal of the complaint.? For reasons outlined below, all three 
motions will be denied. 


I, 


The Marketing Order in issue has been adequately described 
elsewhere, e.g., Grant v. Benson, 229 F.2d 765, 767-69 (D.C. Cir. 
1955), cert. denied, 350 U.S. 1015 (1956); Queensboro Farms 
Products v. Wickard, 137 F.2d 969, 972-73 (2d Cir. 1943). It was 
characterized in the latter case (p. 974) as dealing with a problem 
that is “exquisitely complicated.” However, the aspects of present 
concern may be sketched in a few words: 


(1) The Order specifies classes of milk, based upon 
varying uses, and minimum prices for each class. 


(2) It provides for payment by milk handlers into a 
producer-settlement fund administered by the Mar- 
ket Administrator. 


(3) By means of an “equalization formula,” it operates 
to give each producer the same average or “blended” 
price for his milk, regardless of the use for which 
he sold it. 


It provides for deductions of stated amounts from 
the producer-settlement fund for payment to co- 
operatives which are required to perform prescribed 
types of “marketwide services” determined to bene- 
fit all producers in various ways, including the 
maintenance of a stable and orderly market. 


The provision for such payments to cooperatives was sustained 
a dozen years ago in Grant v. Benson, supra, against attack by 
a group of non-member producers like the present plaintiffs.® 


2. Two cooperative associations receiving payments under the Order have been permitted 
to intervene and participate as defendants. A third association has intervened as a plaintiff. 

8. The Order had a different number in 1955 and was dissimilar in some other respects, 
immaterial here. 
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After some initial ambiguities, the plaintiffs here have conceded 
that Grant v. Benson should be followed, making it unnecessary 
to rule whether that class suit is conclusive for this one on grounds 
of res judicata. Cf. Gart v. Cole, 166 F. Supp. 129 (S.D.N.Y. 
1958), aff'd, 263 F. 2d 244 (2d Cir.), cert. denied, 359 U.S. 978 
(1959). Accepting what Grant v. Benson held, plaintiffs urge 
that it not only leaves open, but actually supports, their argu- 
ment against payments to cooperatives exceeding their costs of 
providing marketwide services. It is appropriate, then, to start 
here by recalling what was settled for us by the Court of Appeals 
for the District of Columbia Circuit. 


The Court in Grant v. Benson reviewed and sustained the 
Secretary’s findings that the 50,000 producers then governed by 
the Marketing Order were unable individually to protect their 
interests in a complex market under a complex scheme of govern- 
ment regulation; that cooperative associations could and did 
supply the technical personnel and other resources needed for 
effective representation of such producer interests; that these 
activities and other “marketwide services” supplied by coopera- 
tives “advance the interests of producers generally throughout 


the milkshed”; and that without the questioned payments, the 
cost of such services would have to be borne solely by cooperative 
members, “engendering an unfair disparity between members and 
nonmembers.” 229 F.2d at 768. Furthermore, the Court noted 
(p. 769) : 


“The cooperatives incur expenses in the performance of 
marketwide services at least equal to the amounts received 
as payments from the equalization or producer-settlement 
fund. Approximately 70 per cent of the producers are mem- 
bers of cooperative associations, and the value of the market- 
wide services is worth more to each producer than the small 
sum paid to the cooperatives.” 


Having sustained the Secretary’s findings, the Court rejected 
the contention that the payments to cooperatives were outside 
the authority given by the statute. In reaching this conclusion, 
it stressed again the value of the services to all producers and— 
the point upon which palintiffs here place their reliance—the re- 
lationship between the cost of the services and the payments. It 
said (p. 770): 


“Uniformity in the price received by producers is not de- 
stroyed by such payments. On the contrary, the findings are 





> 
y 
, 
l 
: 
> 
; 
, 
| 
| 


WILLARD P. FOSTER et al. v. FREEMAN 327 
Cite as 27 A.D. 324 


that the services for which they are made are of a market- 
wide character, and are of greater value to each producer 
than the small amount paid by him as his contribution to the 
cost. Further, it is found that the cooperatives incur expenses 
in the performance of these marketwide services at least 
equal to the amount received from the fund. If the payments 
were for services beneficial only to members of the associa- 
tions the case would be different. But they are for the bene- 
fit of nonmembers as well, and they are shown by massive 
evidence which we cannot ignore, followed by findings which 
we have no authority, rightfully exercised, to overturn, to 
be reasonably necessary to accomplish the purposes of the 
statute through the method adopted.” 


Stressing the quoted observations in Grant v. Benson, the 
plaintiffs began some time ago to complain to the Secretary that 
the cooperatives were receiving unlawfully excessive payments 
—and, what amounts to the same thing, that the requirement of 
uniform minimum prices was being breached—because the mar- 
ketwide services were costing the cooperatives substantially less 
than the amounts they were receiving from the equalization pool. 
To consider this and a variety of other questions that had arisen 
since the last of many amendments to the Order * the Secretary 
determined in April 1965 that a public hearing should be held to 
consider the need for additional amendments. The hearing— 
actually a joint Federal-State proceeding with the States of New 
York and New Jersey, which have concurrent provisions duplicat- 
ing Order No. 2 for application to intrastate marketing—went 
forward on July 19-23 and August 3-27, 1965. The record thus 
produced comprises 4,506 pages of transcript and 177 exhibits. 


Some sixteen months later, on January 19, 1967, the Deputy 
Administrator for Regulatory Programs issued a Recommended 
Decision, which occupies some 15 of the Federal Register’s brutal 
three-column pages. 32 Fed. Reg. 807-22. Reviewing the extensive 
testimony from partisans and relatively disinterested academi- 
cians, he concluded that the payments to cooperatives continued 
to serve vital objectives under the statute. He reviewed in this 
connection the highly complex character of the marketing prob- 
lem; the inability of the lone producer to acquire the technical 
knowledge or give the time necessary for defense of his interests; 
the indispensability of experts skilled in law and economics as 


4. It appears that from 1953 to the hearing of immediate interest here, there was a total 
of 21 hearings, 12 suspension actions, and three proposals for termination of the Order. 
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well as the technology of dairy farming; and the key role per- 
formed by cooperatives in supplying representation for the con- 
cerns of non-members as well as members. He noted other mar- 
ketwide services of importance—for example, in providing in- 
formation and education, in legislative efforts, and in consultations 
with the Market Administrator. He recommended that the pres- 
ervation of such benefits required and justified continuation of 


the payments to cooperatives. 


The Deputy Administrator also proposed, however, that the 
amount of the payments be reduced and the mode of computing 
them revised. Observing that the cost of marketwide services 
cannot be isolated precisely from the totality of cooperative func- 
tions, he said that the identification must be made with maximum 
possible accuracy “to insure uniform prices to handlers and uni- 
formity of returns to producers * * *.” 32 Fed. Reg. at 811, col. 1. 
He recommended elimination of the existing provision for in- 


creased payments based upon increased membership, reasoning 
that “total expenditures by cooperatives on activities which are 
of true benefit to all producers should not significantly change 
with changes in the proportions of member and nonmember pro- 
ducers.” Id., p. 812, col. 3. He proposed a flat maximum limit of 
$108,000 per month upon the payments, reflecting his estimate 
of “the maximum expenditures * * * during recent years for 
the various categories of marketing services determined * * * 
to be reimbursable by cooperative payments.” Id., p. 813, col. 1. 
He proposed revisions in payment procedures, reporting, and 
public disclosures. Jd., p. 815, col. 1. And he recommended dele- 
tion of the provision for a “fourth cent” payment to cooperatives 


operating specified types of “pool plant” facilities. Jd., pp. 815-17. 
The Deputy’s Decision concluded with a form of recommended 


new Order incorporating the foregoing changes and many other 
provisions unnecessary to summarize here. 


Following customary procedure, provision was made for the 
filing of exceptions to the Recommended Decision, the last day 
being set originally at February 18, later extended to March 15, 
1967. There were numerous and detailed responses to this invita- 
tion. 

The record, the Recommended Decision, and the exceptions 
were reviewed by the Secretary. Consultations were held with 


officials of New York and New Jersey who, as noted above, are 
intimately concerned because of their concurrent state orders. 
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Acting on views strongly urged by the two interested States, 
the Secretary concluded that the evidence was not sufficient for 
determining the appropriate level of cooperative payments. In 
a Partial Decision dated April 20, 1967, he ordered the hearing 
reopened (p. 4) “to receive further evidence on the basis for 
determining the amount of the payments to be made, the particular 
services appropriately performed for such payments, and the 
manner in which such payments should accrue to cooperatives 
and federations.” In a variety of other respects which need not 
be detailed here, the Secretary adopted or modified the Recom- 
mended Decision. Agreeing with the basic conclusion that co- 
operative payments should continue, he observed (p. 8): 


“Payments to qualified cooperatives for the performance 
of marketwide services have long been utilized in this order 
as the means for encouraging the development and mainte- 
nance of producer representation in the regulatory process 
and at the same time correcting any inequities in this regard 


to producers who are cooperative members. This is consistent 


with stated Federal public policy to encourage cooperatives, 
and in fact continues to be necessary.” 


In accordance with the Secretary’s Partial Decision, the re- 
opened hearing was held during sixteen days in the period from 
May 9 to June 9, 1967. Some 2,500 pages of additional testimony 
and 131 new exhibits were received. Briefs were ordered to be 


filed by July 15, 1967, so that the proceeding remains to be com- 
pleted as this is written. 


At this point, it becomes necessary to go back in time to trace 
the course plaintiffs have followed in seeking to end or reduce 
the allegedly unlawful payments. In July, 1964, in what appears 
to have been a kind of attempted “end run,” they filed two com- 
panion suits in the Northern District of New York against 
various cooperative associations, asserting that the defendants 
were receiving moneys under Order No. 2 exceeding their costs 


of marketwide services, and were diverting such “trust funds” 


to “private” uses. Foster v. Mutual Federation of Independent 
Cooperatives, Inc., Civ. No. 10191; Foster v. Metropolitan Co- 
operative Milk Producers Bargaining Agency, Civ. No. 10205. 
They sought declaratory relief, an accounting, and return of the 
alleged excess to the producer-settlement fund. No federal or 


other official was named, but when the defendants moved to dis- 
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miss, application was made and granted for the United States 
and the Secretary of Agriculture to appear as amici curiae. The 


motion to dismiss was granted on December 11, 1964. No appeal 
was taken. 

In dismissing those complaints, Chief Judge Brennan found 
it unnecessary to determine whether the Secretary of Agriculture 
was an indispensable party. He held: 


(1) That the amount of the payments received by the co- 
operatives under Order No. 2 “for marketwide services 
does not rest entirely upon the cost thereof to the [co- 
operatives] but is fixed principally upon the element or bene- 


fit of value to all producers affected.” Referring to the 
Secretary’s 1953 findings, he found clear indications “[t]hat 


it is the value of the services rather than the cost thereof, 
which is the basis for the rate fixed and the payments made 


*=_ * * 99 


(2) That plaintiffs were wrong in contending that the pay- 


ments to the cooperatives should be deemed “trust funds.” 


He found no support for the theory in either the statute or 
general equity principles. ““Equity would hardly require that 
the defendants must repay any excess of expenditure over 
cost but may not recover any deficiency.” 


Having reached those conclusions, he found it unnecessary to rule 
upon the further defense that the matter was within the primary 
jurisdiction of the regulatory agency. 

Rallying swiftly after their defeat in the Northern District, 


plaintiffs filed their present complaint on April 21, 1965, It was 


this, they say, which caused the Secretary to issue, on April 28, 
1965, the notice leading to the July-August hearing mentioned 
above. In the court’s view, it is not important to decide whether 
that is so. What seems more important, as will be noted again 


below, is that plaintiffs, for whatever reasons they thought suffi- 


cient, have delayed for some two years in bringing on for deci- 


sion their asserted need for extraordinary relief by way of pre- 
liminary injunction. 


II, 


The shortest—and, perhaps, the sufficient—-answer to plaintiffs’ 
motion for summary judgment is that the “facts” they invoke 
are not by any means undisputed. Assuming for the moment that 


plaintiffs are correct when they contend that payments to co- 
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operatives may not exceed the cost of marketwide services, the 
asserted excess has not been demonstrated. To be sure, the Deputy 


Administrator, upon a huge but incomplete record which is not 


here, thought there was an excess. He noted, however, that the 
matter is not susceptible of ready or confident or simple calcula- 
tion. The Secretary, reviewing the record, found it insufficient. 
Intervening cooperatives here submit sworn and documented as- 


sertions that the cost of the services is actually greater than the 


payments. And an expert scholar upon whose study plaintiffs 
put great reliance has acknowledged that “the determination of 
whether or not a given individual expenditure was of a market- 
wide nature is highly subjective and in many cases one man’s 
opinion is as good as another.” 


The finding of a subtle, complex, and unresolved factual prob- 
lem is sufficient to defeat plaintiffs’ motion for summary judg- 
ment. Defendants’ counter-application for dismissal calls for 
some further discussion. 


For their part, the plaintiffs have tended to confuse the prob- 
lem by treating the Secretary’s function as if it were one of 
simple adjudication. Ignoring the fact that amendments to mar- 
keting orders under the statute are permitted only after hearings 


and favorable votes by producers (see 7 U.S.C. § 608c), they have 


argued that the entire procedure may be by-passed because the 


Secretary has taken a long time to reach a conclusion following 
the 1965 hearings. They cite cases like Deering Milliken, Inc. v. 
Johnston, 295 F.2d 856 (4th Cir. 1961), involving the rarely 
asserted power of courts to limit undue protraction of relatively 


simple adjudicatory proceedings. In this sort of inapposite ar- 


gumentation, they overlook that the subject here is a delegated 
role of administrative “legislation” in a field of bewildering com- 
plexity, bitterly divergent partisan interest, and inevitably large 
discretion confided to the expertise over which a Cabinet officer 


presides and on which he must rest his judgments. Insofar as 
it is suggested that the Court should govern the Secretary’s pace 


or take over his functions, the plaintiffs have misconceived their 
problem. This is a field in which complaints that the Secretary 
has been too slow or inadequate must go to the Congress, from 


which his delegation comes. 
On the other hand, the defendants may be excessively en- 


thusiastic in the opposite direction when they argue that plaintiffs 
must be dismissed because (1) Grant v. Benson upheld Order No. 
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2 so that (2) plaintiffs have no course but to await an amended 
Order and attack it on the administrative record. Reluctantly 


accepting Grant v. Benson, plaintiffs argue, with some plausibility, 
that the result of that case was hinged to the Secretary’s finding 


that costs of marketwide services to the cooperatives were “at 
least equal’’ to the payments they received. What they urge, in 


effect, is that though it was once valid, the Order has been render- 


ed unlawful by changed circumstances. Cf. United States v. Caro- 
lene Products Co., 304 U.S. 144, 153-54 (1938). 


The Government contends, on the other hand, that this cannot 
be deemed an open question because the Order as sustained in 


Grant v. Benson did not and does not in its own express terms 
require that the cooperative payments be tied to costs of the 
marketwide services. But the Government, which must turn 
corners no less square than those it marks out for others, cannot 


be heard to insist that the Secretary’s findings, so much relied 
upon in Grant v. Benson, were matters of no consequence. 





The Government draws a stronger bow when it points out that 
the Order could never have been read to require a steady, in- 


exorable, and undeviating relationship between costs and pay- 


ments. The payments were not calculated in terms of costs, but 
upon such factors as quantity of milk produced and sold, co- 
operative membership, facilities provided, and other things which 


could at most have been related indirectly to costs. Indeed, plain- 
tiffs, somewhat inconsistently, invoke this as an argument that 
they (or their class) could have made, but neglected to, in Grant 
v. Benson. 
The Government argues, further, from the decision of Chief 


Judge Brennan in Foster v. Mutual Federation, supra, that the 


heart of the matter was not cost of the services to the cooperatives 
but their value to the producer beneficiaries. With the facts so 


undeveloped at this time, and with a substantial prospect that 
the question may never require resolution in this case, there is no 


need to attempt a simple either-or judgment. Tentatively, how- 
ever, it would seem that both criteria, cost and value, can fairly 
be deemed relevant. Assuming this, the very uncertainties de- 


feating plaintiffs’ motion weigh against the dismissal defendants 
seek. 

The Secretary is under a duty, “whenever he finds that any 
order [like the one involved here], * * * or any provision thereof, 
obstructs or does not tend to effectuate the declared policy of 
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[the statute, to] terminate or suspend the operation of such order 
or such provision thereof.” 7 U.S.C. § 608c(16) (A). As nearly 


as the court can perceive among many irrelevancies, plaintiffs 


assert that the duty is being breached because cooperative pay- 
ments are grossly excessive in terms of both the cost and the 
value of the marketwide services. The result, they contend, is to 


violate the basic requirement of uniformity in the price received 
by producers, non-members as well as members of cooperatives. 


It may be doubted whether plaintiffs can prove the facts they 
assert. It seems probable moreover, that an amended Order will 


become effective before plaintiffs are able to proceed very far in 


that direction, thus mooting the question this case seems to pose. 


But there is no amended Order, and it would appear to be at 
least premature to order dismissal of the complaint now.® 


Accordingly, whatever different conclusion may be warranted 


if and when the Secretary promulgates an amended Order, de- 
fendants’ application for dismissal of the complaint will be denied 
at this time. 


IIL, 


What has been written above should substantially demonstrate 
that plaintiffs are not entitled to a preliminary injunction. The 
probability of their ultimate success in this action seems slight. 


And the equities do not favor them. They waited two years to 


press for the preliminary relief they now claim is urgent. While 
it is true that payments continue to be made under what may be 
a partially invalid or imperfect Order, this is far from sufficient 
to justify a temporary prohibition or an order requiring that 


the moneys be put in escrow. The cooperatives receiving the pay- 


ments have come to rely heavily upon them in the period of over 
a decade since Grant v. Benson sustained the Order. Producers 
like the plaintiffs continue to receive the benefit of marketwide 


services. While the amounts involved sound large in themselves, 


they are comparatively insignificant fractions (about one-half 
of one percent) of the producer-settlement fund and comparatively 


5. The parties have not touched the question whether the Secretary’s failure or refusal to 
terminate or suspend under 7 U.S.C. 608¢(16)(A) is reviewable, and, if so, to what extent. 
The provision is mandatory as a literal matter; it says the Secretary “shall” terminate or 
suspend ‘‘whenever he finds” the prescribed conditions. Since it is his finding that controls, 
it would appear that a large measure of discretion is given him on this as on other subjects. 
It is doubtful, however, whether his exercise of this discretion, or failure to exercise it, is 
wholly unreviewable, In the absence of a factual record, and without focused submissions 
from the parties on this subject, it seems appropriate to assume at this stage that plaintiffs 
could show some state of facts justifying a court’s intervention. 
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trivial exactions from each of the 40,000 or so producers who are 
today governed by the Order. In a word, the potential damage 
to other interests and the public interest represented by the Sec- 
retary seems clearly to overweigh the alleged injury plaintiffs 
seek to have abated by an injunction pendente lite. 


The motions for summary judgment and for a preliminary 
injunction are denied. 


It is so ordered. 
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privileges—Stipulation 


(No. 11,683) 


In re WILLIAM R. THOMPSON, JR. CEA Docket No. 148. Decided 
March 6, 1968. 


Deceiving customers—Losses—Denial of trading privileges— 
Stipulation 


Respondent, an employee of a brokerage firm, consented to the issuance of 
an order directing all contract markets to deny all trading privileges to 
him for two years for his activities in deceiving, cheating and defrauding 
certain of the firm’s customers. Specifically, respondent initiated trades 
that were not authorized and not reported to customers, allocated un- 
profitable trades to accounts having surplus margins, allocated profit- 
able trades to accounts having deficits as a result of respondent’s trad- 
ing, and used funds received from one customer to margin the account 
of another. 


Earl L. Saunders for Commodity Exchange Authority. 
Thomas D. Smith, of Doyle, Lewis & Warner, Toledo, Ohio, for respond- 
ent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 
9). The respondent, an individual who at the time of the matters 
involved herein was an agent or employee of a futures commission 
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merchant, is charged with violating section 4b of the Commodity 
Exchange Act (7 U.S.C. 6b). No hearing has been held with 
respect to this proceeding. On February 28, 1968, the respondent 
submitted a stipulation under section 0.4(b) of the rules of 
practice (17 CFR 0.4(b)), in which he admits the facts herein- 
after set forth, waives hearing, and consents to the entry of the 
order contained herein. 


FINDINGS OF FACT 


1. The respondent, William R. Thompson, Jr., an individual 
whose address is 1640 Carmelle Court, Toledo, Ohio, was at all 
times material herein an agent or employee of a firm (herein- 
after referred to as the respondent’s employer) which was at all 
times material herein a futures commission merchant registered 
under the Commodity Exchange Act and entitled to membership 
privileges on the Chicago Board of Trade, a duly designated 
contract market under the Commodity Exchange Act. 


2. At all times material herein, the respondent was authorized 
to solicit or accept commodity futures orders for and in the name 
of the respondent’s employer, and was engaged in causing the 
execution of orders on the Chicago Board of Trade on behalf of 
customers of the respondent’s employer. 


8. Beginning on or about March 22, 1967, and continuing 
until on or about June 14, 1967, the respondent caused trades in 
wheat and corn futures to be executed on the Chicago Board of 
Trade and allocated such trades among the accounts of six cus- 
tomers of the respondent’s employer as follows: (1) The “day 
trades” that resulted in profits were allocated among three ac- 
counts in which deficits had accrued as the result of trading 
by, or on the advice of, the respondent; and (2) The “day trades” 
that resulted in losses and the trades that would have resulted in 
losses if they had been closed on the day on which they were 
made, were allocated among three accounts in which there were 
surplus margins. The allocation of the unprofitable trades to the 
accounts having surplus margins resulted in such accounts sus- 
taining losses in excess of $60,000. The three customers in whose 
accounts the unprofitable trades were placed had not authorized 
such trades and had no knowledge of them. In an effort to prevent 
such customers from finding out that the unprofitable trades had 
been placed in their accounts, the respondent withheld from the 
customers the confirmations, statements of purchase and sale, 
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and monthly statements that had been prepared and would have 
been sent to them in the normal course of business. 


4. On or about March 6, 1967, the respondent received $1,000 
from a customer of the respondent’s employer to margin, guaran- 
tee or secure transactions for the account of such customer in 
commodity futures subject to the provisions of the Commodity 
Exchange Act. However, the respondent used such funds to mar- 
gin, guarantee or secure commodity futures transactions for the 
account of another customer of the respondent’s employer and 
subsequently caused to be delivered to the customer who advanced 
the funds monthly statements purporting to show that the funds 
had been credited to his account. 


5. The futures transactions referred to herein were capable 
of being used for hedging transactions in interstate commerce, 
or determining the price basis of transactions in interstate com- 
merce, or for delivering commodities sold, shipped or received 
in interstate commerce. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent willfully violated section 4b of the 
Commodity Exchange Act (7 U.S.C. 6b), as charged in the com- 
plaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanction is adequate and that the prompt entry, with- 
out further proceedings, of the order to which the respondent 
has consented will constitute a satisfactory disposition of this 
case, serve the public interest, and effectuate the purposes of the 
Commodity Exchange Act. The complainant, therefore, recom- 
mends that the stipulation and waiver submitted by the respond- 
ent be accepted and that the proposed order be issued. It is so 
concluded. 


ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, all contract markets shall refuse all trading privileges to 
the respondent, William R. Thompson, Jr., for a period of two 
years, such refusal to apply to all trading done and positions held 
by him, directly or indirectly. 
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A copy of this Decision and Order shall be served upon each 
of the parties and upon each contract market. 
















(No. 11,684) 


In re COWEN & Co. CEA Docket No. 152. Decided March 27, 1968. 


Segregated funds—Failure to prepare records—Denial of trading 
privileges—Suspension of registration—Stipulation 





Respondent’s failure to prepare daily records of customers’ funds held in 
segregated accounts is a violation of the act for which suspension of 
registration and the denial of trading privileges on the contract markets 
for a period of 10 days are ordered. However, these sanctions are not | 
to become effective unless respondent should be found in violation within 
a two-year period. 


Earl L. Saunders for Commodity Exchange Authority. 
Jacob Imberman, of Proskauer Rose Goetz & Mendelsohn, New York, 
N. Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 
9). The respondent, a partnership registered as a futures com- 
mission merchant under the Commodity Exchange Act, is charged 
with violating section 4d of the act (7 U.S.C. 6d) and section 
1.382 of the regulations thereunder (17 CFR 1.32). No hearing 
has been held with respect to this proceeding. On March 11, 1968, 
the respondent submitted a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)), in which it admits “for 
the purposes of this proceeding and for such purposes only” the 
facts hereinafter set forth, waives hearing, and consents to the 
entry of the order contained herein. 

















FINDINGS OF FACT 


1. The respondent, a partnership with offices at 45 Wall Street, 
New York, New York, is now and was at all times mentioned 


herein a registered futures commission merchant under the Com- 
modity Exchange Act. 
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2. From January 26 through November 1, 1967, the respondent, 
acting in the capacity of futures commission merchant, carried 
accounts for five customers who traded in commodity futures 
subject to the provisions of the Commodity Exchange Act and 
regulations. During this period the respondent handled 22 trans- 
actions for the five customers. At all times material herein, the 
respondent maintained in segregated accounts sufficient funds to 
pay all the credits and equities due to its customers. However, 
during the same period, the respondent did not make any compu- 
tation or permanent record, as of the close of the market on each 
business day, of the amount of money, securities, and property 
of customers required to be held in segregation in accordance 
with the provisions of section 4d of the Commodity Exchange Act 
(7 U.S.C. 6d). During November and December, 1965, the Com- 
modity Exchange Authority had communicated with the respond- 
ent because of the respondent’s failure to prepare and maintain 
a daily record of customers’ funds required to be held in segrega- 
tion. On January 6, 1966, the Director of the Authority’s Ac- 
counting and Licensing Division had written a letter to the re- 
spondent calling attention to its delinquencies in that respect, and 
stating that the respondent would be afforded an opportunity to 
bring itself into compliance. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent willfully violated section 4d of the 
Commodity Exchange Act and section 1.32 of the regulations, as 
charged in the complaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and the terms of the order to which the 
respondent proposes to consent. It is the opinion of the adminis- 
trative officials that in the circumstances the proposed order 
would be adequate, and that the prompt entry of such an order 
would constitute a satisfactory disposition of the case, serve the 
public interest, and effectuate the purposes of the Commodity 
Exchange Act. The complainant recommends, therefore, that the 
stipulation and waiver be accepted and that the proposed order 
be issued. It is so concluded. 
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ORDER 


The registration of respondent Cowen & Co. as a futures com- 
mission merchant is suspended for a period of ten (10) days, and 
all contract markets shall refuse all trading privileges to respond- 
ent Cowen & Co. for a period of ten (10) days, Provided, How- 
ever, that the aforesaid suspension of registration and refusal 
of trading privileges shall not become effective unless, after com- 
plaint and hearing in accordance with established procedure, 
respondent Cowen & Co. should be found to have violated the 
Commodity Exchange Act within two years from the date of 
entry of this order, in which event the Secretary of Agriculture 
may, without further notice to respondent Cowen & Co., issue 
a supplemental order making effective forthwith the aforesaid 
suspension of registration and refusal of trading privileges, which 
shall be in addition to any sanction which may be imposed as a 
result of such subsequent violation. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 





LIST OF DECISIONS REPORTED 


MARCH 1968 
AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


AUGUSTIN BROTHERS Co. P&S Docket No. 3959. Market 
agency and dealer—Failure to pay—Insolvency— 


Suspension of registration—Consent 


BRISCOE, BILLy Jog, d/b/a BRISCOE CATTLE COMPANY. 
P&S Docket No. 3904. Market agency and dealer 
—Failure to pay—Cease and desist—Default .. 


BROWN, RoBerRT B. P&S Docket No. 3948. Bonding 
requirements—Cease and desist—Consent . ‘ 


CRAIN, Morris. P&S Docket No. 3915. Termination of 
suspension 


DRAUGHON, DONNIE Mack. P&S Docket No. 3935. 
Insolvency—Suspension of registration—Default 


KRroKSTROM, H. R., and A. MARTIN BAUGHER, d/b/a 
CHANUTE LIVESTOCK AUCTION v. GLENN CLARK, 
d/b/a GLENN CLARK CATTLE Co., and MIKE 
O’ConNoR: P&S Docket No. 3905. Agent—Liabil- 
ity of disclosed principal—Rejection—Damages 


MARKET AGENCIES AT KANSAS CiTy Stock YarDs. P&S 


Docket No. 311. Rates and charges—Proceeding 
vacated and dismissed under Regulations § 203.11 ................ 


MUNSEE, G. K. v. EVERETT L. (LEE) Bascock, d/b/a 
Cc. T. & H. Company. P&S Docket No. 3888. Dis- 
missal—Settlement 


PARTIN, FELIX, JR., a/k/a BEARCAT PARTIN, and 
AUBREY Howdy, a/k/a PistoL. Houmpy. P&S 
Docket No. 3964. False Seen eee 
tion—Cease and desist—Consent 

QUATTLEBAUM, B. C. v. ELMER SCHUTT and TOM REED. 
P&S Docket No. 3834. Stay order—Pending issu- 
ance of further order ........... ' 


SetF, Mary E., d/b/a Sextr Livestock. P&S Docket 
No. 3931. Bonding requirements—Suspension of 
registration — Default ..... i 


SUPERIOR PACKING COMPANY, INC. P&S Docket No. 
3951. Packer—Failure to pay—Cease and desist 
—Consent 
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AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921—Cont. 


THOMPSON, JAMES W. P&S Docket No. 3920. Insol- 
vency—Suspension of registration—Consent 


THOMPSON, ROBERT, P&S Docket No, 3893, Failure to 
pay—Suspension of registration—Default 


Younec, Guy. P&S Docket No. 3934. Bonding require- 
ments—Cease and desist—Consent a 


(No. 11,685) 


In re SUPERIOR PACKING COMPANY, INC. P&S Docket No. 3951. 
Decided March 1, 1968. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 


purchased in commerce and failing to honor drafts issued in payment 
of such livestock. 


Ronald D. Cipolla for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the act, instituted by a Com- 
plaint and Notice of Hearing filed on January 15, 1968, by the 
Acting Administrator, Packers and Stockyards Administration, 


United States Department of Agriculture, charging that respond- 


ent has violated the act and the regulations issued thereunder 


(9 CFR 201.1 et seq.), hereinafter referred to as the regulations, 
in various respects. 


On February 16, 1968, respondent filed an answer in which it 


admits the jurisdictional allegations of the complaint; neither 
admits nor denies the remaining allegations; waives oral hearing 
and the report of the Hearing Examiner; and consents to the 
issuance of a specified order containing findings of fact and con- 


clusions based upon the allegations of the complaint, such order 
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to become effective on the first day after service upon respondent. 
Complainant has recommended that the order consented to by re- 


spondent be issued. 


FINDINGS OF FACT 


1, (a) Superior Packing Company, hereinafter referred to as 


the respondent, is a corporation which, at all times material here- 


in, had its principal place of business located at Broderick, Cali- 
fornia. 


(b) Respondent at all times material herein was engaged 


in the business of buying livestock in commerce for purposes of 


slaughter and of manufacturing or preparing meats and meat 
food products for sale or shipment in commerce. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in 61 specified transactions during the period 
January 5 through April 26, 1967, in connection with its opera- 
tions as a packer, purchased livestock and meat in commerce and 


failed to pay the full purchase price of such livestock and meat. 


38. Respondent, on or about the dates and in the transactions 
set forth below, failed to accept or make funds available to pay 
drafts which it issued or authorized to be issued in payment for 


livestock and meat purchased by it in commerce, as set forth 
below 


Date of Date of No.of Head No.of Purchase 
Purchase Draft &Speciesof Pounds Price and 


1967 1967 Livestock of Meat Purchased From Amount of 
Draft 


March 20 April 19 43 Heifers Spitalny & Harris $ 8,596.73 
Feeding Company, 
Five Points, Calif. 


March 20 April 19 2 Heifers =F 405.58 


April 17 April 17 38,151 Excel Packing Co., 15,241.86 
Inc., Wichita, Kansas 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 202(a) of the act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 


201.48 (b) ). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 202(a) of the act (7 U.S.C. 
192(a)). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 


with respondent’s operations as a packer, shall cease and desist 
from: 



















(1) failing to pay, when due, the full purchase price for live- 
stock, meats and meat food products purchased by it in commerce; 

(2) failing to accept or failing to make funds available to 
pay drafts which it issues or authorizes to be issued in payment 
for livestock, meats or meat food products purchased by it in 
commerce. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon | 
respondent. 


(No. 11,686) | 


In re BILLY JOE BRISCOE, d/b/a BRISCOE CATTLE COMPANY. P&S 
Docket No. 3904. Decided March 6, 1968. 


Market agency and dealer—Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
purchase price of livestock purchased in commerce and issuing insuffi- 
cient funds checks in payment thereof. 


Donald E. Graham for complainant. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 29, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 









BILLY JOE BRISCOE 345 
Cite as 27 A.D. 344 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter called the act, instituted by a complaint filed 
September 25, 1967, by the Acting Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. Respondent, Billy Joe Briscoe, is an individual doing 
business as Briscoe Cattle Company with his principal place of 
business located at Jacksboro, Texas. Respondent is, and at all 
times material herein was, engaged in the business of buying 
livestock in commerce on a commission basis as a market agency 
and for his own account as a dealer within the meaning and sub- 
ject to the provisions of the Act and is charged with violating 
the Act and the regulations by purchasing cattle in commerce 
and failing to pay, when due the full purchase price for the cattle, 
and of issuing checks in payment for cattle without having suffi- 
cient funds on deposit in the bank to cover the checks. A copy of 
the complaint and a copy of the rules of practice were served 
upon the respondent October 29, 1967. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Respondent did 
not file an answer nor request a hearing, and on November 21, 
1967, counsel for complainant filed a document recommending 
that an order issue directing respondent to cease and desist from: 
(1) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account on which they are drawn to pay such 
checks; and (2) failing to pay, when due, the full purchase price 
of livestock purchased in commerce. A copy of this recommenda- 
tion was mailed to respondent November 22, 1967. 
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The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice. 


FINDINGS OF FACT 



























1. (a) Billy Joe Briscoe, hereinafter referred to as the re- 
spondent, is an individual doing business as Briscoe Cattle Com- 
pany with his principal place of business located at Jacksboro, 
Texas. 


(b) Respondent is, and at all times material herein was, } 
engaged in the business of buying livestock in commerce on a 
commission basis as a market agency and for his own account 
as a dealer within the meaning and subject to the provisions of 
the Act. 


2. Respondent, on June 20, 1967, in the transactions set forth 
below, purchased 67 head of cattle in commerce at the Ft. Worth 
Stock Yards, Fort Worth, Texas, from the firms named below, 
and in purported payment of the purchase price of such cattle 
issued a draft drawn upon Chester and Pat Buchanan, Roosevelt, 
Oklahoma, in the sum of $6,897.98 payable to the Stock Yards 
Clearing Agency (the clearing agency for the commission firms 
from whom respondent purchased the said cattle), which draft 
was not honored when presented for payment. 


No. of Purchase 
Purchased From Head Price 

Carson Livestock Commission Company 3 $ 368.71 
John Clay and Company of Fort Worth, Inc. 1 76.84 
Clyde Kutch Commission Co. 28 3,181.83 
Farmer-Kutch Livestock Commission Co. Inc. 3 252.01 
Foley-Allen Commission Company 3 294.99 
Hamm Commission Company 3 211.20 
Hutchens Commission Company 7 660.00 


National Livestock Commission Company of Texas 14 1,290.97 
Texas Livestock Marketing Association 2 216.39 
C. M. (Pete) Wallace Livestock Commission Co. 3 345.04 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased cattle in commerce, and in purported 
payment thereof issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not have 
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sufficient funds on deposit in the account upon which such checks 
were drawn. 


No. of 
Date of Purchase Head Purchased From 
November 29, 1966 12 Olney Livestock Auction, Inc. $1,571.57 
Olney, Texas 
January 14, 1967 13 Mineral Wells Stockyard Co. 1,818.00 


Mineral Wells, Texas 


4. Respondent, in connection with the transactions set forth 
in Findings 2 and 3 herein, purchased cattle in commerce and 
failed to pay, when due, the full purchase price of such cattle. 


CONCLUSIONS 


Respondent’s issuance of insufficient funds checks and his fail- 
ure to make due payment for livestock purchased in commerce, 
as set forth in Findings of Fact 2, 3 and 4, constitute unfair and 
deceptive practices in violation of section 312(a) of the act (7 
U.S.C. 213(a)). In re Sam Barker, 26 A.D. 1084 (1967), and 
cases cited therein. Failure to pay for livestock when payment 
therefor is due also violates section 201.43(b) of the regulations 
(9 CFR 201.43), In re Sam Barker, Supra. Respondent should be 
ordered to cease and desist from such practices. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) failing to pay when 
due the purchase price of livestock purchased in commerce, and 
(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining in the bank account on 
which such checks are drawn sufficient funds to pay them. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,687) 


In re MorRRIS CRAIN. P&S Docket No. 3915. Decided March 6, 
1968. 


Termination of suspension 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued December 6, 1967, suspending re- 
spondent as a registrant under the Act for a period of 30 days 
and thereafter until such time as respondent demonstrates that 
he is no longer insolvent. Complainant has now recommended 
that a supplemental order be issued terminating the suspension 
of respondent as a registrant under the Act as respondent has 
demonstrated that he is no longer insolvent. Accordingly, the 
suspension of respondent as a registrant under the Act in the 
order of December 6, 1967, is hereby terminated. Copies hereof 
shall be served upon the parties. 


(No. 11,688) 


In re ROBERT B. BROWN. P&S Docket No. 3948. Decided March 7, 
1968. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


Samuel J. Harris for complainant. 
Henry John Roelofs, McAllen, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 2, 1968, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On February 8, 1968, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
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and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the cease and desist order consented to by re- 
spondent be issued. Complainant has also recommended that re- 
spondent not be suspended as a registrant under the Act, as 
respondent has complied with the bonding requirements of the 
Act and the regulations. 


FINDINGS OF FACT 


1. (a) Robert B. Brown, hereinafter referred to as the re- 
spondent, is an individual whose address is Route 1, Box 299A, 
McAllen, Texas 78332. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on July 16, 1967. Respondent was notified by certified mail 
on or about July 3, 1967, of such termination date and was in- 
formed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to engage 
in business as a dealer in commerce after such termination date. 
Notwithstanding such notice, respondent continued to engage in 
the business of a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated section 312 
(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 
of the regulations (9 CFR 201.29, 201.30). Inasmuch as respond- 
ent has consented to the issuance of the cease and desist order set 
forth below and complainant has recommended that such order 
be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,689) 


In re AUGUSTIN BROTHERS Co. P&S Docket No. 3959. Decided 
March 7, 1968. 


Market agency and dealer—Failure to pay—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, issuing insufficient funds checks in payment of 
livestock purchased in commerce and failing to pay when due the full 
purchase price of such livestock and is suspended as a registrant under 
the act for 60 days and thereafter until no longer insolvent. 


James S. Krzyminski for complainant. 
Paul F.. Festersen, of Monsky, Grodinsky, Good & Cohen, Omaha, Neb., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on January 25, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 


regulations. 


Respondent filed an answer on February 29, 1968, in which it 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
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and the report of the Hearing Examiner, consents to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all the allegations contained in 
the Complaint, and waives the five-day provisions of section 313 
of the Act (7 U.S.C. 214) relating to the effective date of the 
order. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Augustin Brothers Co., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Shelby, Nebraska. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis and buying and selling livestock 
in commerce for its own account; 


(2) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed its current assets. 
As of September 30, 1967, respondent had current liabilities 
totaling $3,378,871.05 and current assets totaling $2,968,424.13, 
resulting in an excess of current liabilities over current assets of 
$410,446.92. As of October 31, 1967, respondent had current lia- 
bilities totaling $2,297,785.15 and current assets totaling $1,683,- 
080.58, resulting in an excess of current liabilities over current 
assets of $614,704.57. 


3. Respondent, during the period from September 30, 1967, 
to October 31, 1967, engaged in the business of a market agency, 
buying livestock on a commission basis, notwithstanding the fact 


that its current liabilities exceeded its current assets. 


4. Respondent, in connection with its operations as a dealer or 
market agency or both, on or about the dates, and in the trans- 
actions set forth in paragraph IV of the Complaint, purchased 
livestock in commerce, and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


5. Respondent, in connection with its operations as a dealer or 
market agency or both, on or about the dates and in the trans- 
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actions set forth in paragraph V of the Complaint, purchased 
livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. As of January 15, 1968, there re- 
mained unpaid a total of $318,745.81 for such livestock purchased 
during September 1967. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 


of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 


herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 


respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.48(b) of the regulations (9 CFR 201.43(b)). 
Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 





ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a dealer or market agency or both, 


shall cease and desist from (1) engaging in business as a dealer 


or market agency while its current liabilities exceed its current 


assets; (2) issuing checks or drafts in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 


to pay such checks or drafts; and (8) failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as it demon- 
strates that it is no longer insolvent. When respondent demon- 


strates that it is no longer insolvent, a supplemental order will be 


issued in this proceeding, terminating this suspension after the 
60 day period. 














This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 


parties, 
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(No. 11,690) 


H. R. KROKSTROM and A. MARTIN BAUGHER, d/b/a CHANUTE 
LIVESTOCK AUCTION v. GLENN CLARK, d/b/a GLENN CLARK 


CATTLE Co., and MIKE O’CONNOR. P&S Docket No. 3905. De- 
cided March 11, 1968. 


Agent—Liability of disclosed principal—Rejection—Damages 


Where disclosed principal, who defaulted in the filing of an answer, refused 
to accept livestock purchased for him by his agent, disclosed principal 
liable to complainants for damages resulting from unjustified rejection 
in the amount of difference between purchase price and amount realized 
on resale. Complaint dismissed against the agent. 


Complainants pro se. 


Respondent Mike O’Connor, pro se. 
J. Robert Franks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the Act. In a complaint filed on March 16, 1967, 
complainants seek reparation in the sum of $1,321.96, alleged to 
be the damages resulting from respondents’ failure to accept 237 


head of livestock sold to them at complainants’ stockyard in Cha- 


nute, Kansas. It is asserted that the livestock were contracted for 


purchase by respondent Clark’s agent, respondent Mike O’Connor, 
on February 7, 1967, at a cost of $24.25 per hundredweight; that 
the cattle were subsequently weighed pursuant to the agreement 


with O’Connor, the total price amounting to $48,782.60; that 


Clark was present at such weighing, but unjustifiably refused to 


accept the livestock; and that accordingly complainants had to 
resell the livestock, sustaining a loss of $1,321.96. In a letter at- 
tached to the complaint, complainants assert that this loss was due 


to the fact that the market price for livestock had declined be- 
tween the contract date and the delivery date. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Consumer and 
Marketing Service (now the Packers and Stockyards Administra- 


tion), United States Department of Agriculture, and filed in this 


proceeding pursuant to section 202.40 of the rules of practice 
(9 CFR 202.40), were served upon respondent Clark on July 24, 
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1967 and respondent O’Connor on the same date. A copy of the 


investigative report was served upon the complainant Krokstrom 
on July 24 and complainant Baugher on July 26, 1967. 


Respondent Clark failed to file an answer, notwithstanding the 


fact that at the time of service of the complaint he was notified 
in writing that under the rules of practice (9 CFR 202.41(c)), 


a failure to answer is deemed an admission of the facts alleged in 
the complaint. Accordingly, the issuance of an order against re- 


spondent Clark without further procedure is appropriate pursuant 
to section 202.41 (d) of the rules of practice (9 CFR 202.41 (d)). 


On August 14, 1967, respondent O’Connor filed an answer in 
which he alleged, inter alia, that the 237 head of cattle were pur- 


chased by him as a paid employee of Clark Cattle Company and 


not for his own account. Oral hearing was requested by this re- 
spondent. 

On October 27, 1967, the presiding officer issued a notice to 
show cause why the complaint should not be dismissed as to 
respondent O’Connor. In the order it is stated that respondent 
O’Connor filed an answer in which he alleges, among other things, 
that at the time of the transaction in question he was a salaried 
employee of respondent Clark; that he bought the livestock in- 
volved as a representative of respondent Clark and that com- 
plainants knew that he was an agent of respondent Clark. Com- 
plainants and respondent Clark were given 20 days within receipt 
of said notice to show cause why the complaint in this proceeding 
should not be dismissed as to respondent O’Connor. Nontheless, 
no documents were filed by any of these parties. Accordingly, 
since an agent for a disclosed principal is not generally liable 
on the contract, and for the additional reasons set forth in the 
notice to show cause, the complaint against respondent O’Connor 
should be dismissed. See Pearl City Sale Barn v. Groth, 23 A.D. 
815 (1964) ; Pyle v. Farris, 22 A.D. 471 (1963). 


Clark’s liability remains to be decided. Complainants are part- 
ners engaged in the business of a market agency, registered with 
the Secretary of Agriculture to buy and sell livestock on a com- 
mission basis at the Chanute Livestock Auction, Chanute, Kansas, 
a posted stockyard under the Act. Respondent Clark is an in- 
dividual doing business as Glenn Clark Cattle Company, and is 
now, and was at all times material herein, engaged in the busi- 
ness of a market agency and dealer, registered with the Secretary 
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to buy livestock in commerce on a commission basis and to buy 
and sell livestock in commerce for his own account. 


The complaint was timely filed and served upon Clark, and the 
facts alleged therein are hereby adopted as findings of fact of 


this order, The failure to accept and pay for livestock purchased 


in commerce constitutes a violation of the Act by respondent 
Clark on the basis of which reparation may be awarded. Burris 
v. Casa Grande Livestock, 26 A.D. 125 (1967). The only remain- 


ing issue is whether complainants are entitled to all the damages 
claimed, 


The generally accepted measure of the seller’s damages in 
cases such as the instant proceeding is the difference between 
the contract price and the market price at the time of the rejection 


of the goods by the purchaser, together with incidental damages. 


Where, as here, there is a resale made in good faith and in a com- 
mercially reasonable manner, the resale price may be considered 
as the market price at the time of the rejection, and the expenses 


incurred in connection with the resale may be recovered by the 
seller as incidental damages. Accordingly, complainants are en- 


titled to the damages sought, representing the difference between 
the contract price and the net proceeds from the resale. 


On the basis of all the foregoing, it is hereby ordered that the 
complaint be dismissed as to respondent Mike O’Connor and that 


within 30 days from the date of this Decision and Order respond- 
ent Glenn Clark shall pay complainants the sum of $1,321.96 


with interest thereon at the rate of 6% per annum from March 
1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,691) 


In re JAMES W. THOMPSON. P&S Docket No. 3920. Decided March 
14, 1968. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to pay 
when due for such livestock and is suspended as a registrant under the 
act for 30 days and thereafter until no longer insolvent. 
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Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 6, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204), and that respondent violated 
certain provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and for the purposes of this 
proceeding and for such purposes only, consents to the issuance 
of a specified order with findings of fact and conclusions based on 


the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) James W. Thompson, hereinafter referred to as the 
respondent, is an individual whose mailing address is R.F.D. 
Enosburg Fall, Vermont 05450. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. ' 


2. Respondent’s current liabilities exceed his current assets. 
As of May 2, 1967, respondent had current liabilities totaling 
$22,761.34, and current assets totaling $3,262.00, resulting in an 
excess of current liabilities over current assets of $19,499.34. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in pur- 





JAMES W. THOMPSON 357 
Cite as 27 A.D. 355 


ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


Date of No. of Amount of 

Check Head Purchased From Check 
February 15, 1967 13 Hicks Commission Sales & Co. $2,650.00 
February 21, 1967 15 Orleans Commission Sales 2,455.00 


4. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 3 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 3 and 4 herein, it is concluded that respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.43 of the regulations thereunder (9 CFR 201.43). 
Inasmuch as respondent has consented to the issuance of the order 
set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay 
such checks; and 


2. failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 11,692) 
In re GuY YOUNG. P&S Docket No. 3934. Decided March 13, 1968. 
Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


James S. Krzyminski for complainant. 
Wilkes Coffey, Jr., Murfreesboro, Tenn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 6, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on February 23, 1968, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent: be issued. 


FINDINGS OF FACT 


1. (a) Guy Young, hereinafter referred to as the respondent, 
is an individual whose address is 1315 Mercury Boulevard, Mur- 
freesboro, Tennessee. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer within the meaning and 
subject to the provisions of the Act. 
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2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated as of May 28, 1963. Respondent was notified by letter on or 
about December 6, 1963, that he would have to comply with the 
bonding requirements under the Act and the regulations if he 
continued to engage in business as a dealer in commerce. Not- 
withstanding such notice, respondent has continued to engage in 
the business of a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth, supra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 11,693) 


In re DONNIE MACK DRAUGHON. P&S Docket No. 3935. Decided 
March 14, 1968. 


Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, failing to pay when due the full purchase price 
of livestock purchased in commerce and issuing insufficient funds checks 
in payment for such livestock and is suspended as a registrant under the 
act for 60 days and thereafter until no longer insolvent. 
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Garrett N. Wyss for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed February 16, 1968, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 

This order shall become effective on the 15th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The respondent is charged with violating the Act and 
the regulations thereunder. The respondent has failed to file an 
answer to the complaint within the time prescribed by the rules 
of practice (9 CFR 202.9(a)) and is in default. Accordingly, the 
matter was referred to the undersigned Hearing Examiner for 
the preparation of a report pursuant to section 202.9(c) of the 
rules of practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Donnie Mack Draughon, hereinafter referred to as the 
respondent, is an individual whose address is Falcon, North 
Carolina. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of March 31, 1967, respondent had current liabilities totaling 
$82,041.39, and current assets totaling $79,345.31, resulting in 
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an excess of current liabilities over current assets of $2,696.08. 
As of August 31, 1967, respondent had current liabilities totaling 
$133,685.30, and current assets totaling $113,926.76, resulting in 
an excess of current liabilities over current assets of $19,758.54. 


3. Respondent, during the period from March 31, 1967, through 
August 31, 1967, operated as a dealer buying and selling live- 
stock in commerce for his own account, notwithstanding the fact 
that his current liabilities exceeded his current assets. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the full pur- 
chase price of such livestock. 


Date of No. of Purchase 
Purchase Head Price Purchased At 
1967 
July 24 10 $1,448.93 Whiteville Livestock Auction 
Whiteville, North Carolina 
August 7 55 3,279.12 Whiteville Livestock Auction 
Whiteville, North Carolina 
August 14 64 2,553.98 Whiteville Livestock Auction 
Whiteville, North Carolina 
August 21 26 7,582.44 Whiteville Livestock Auction 
Whiteville, North Carolina 
August 28 167 6,999.90 Whiteville Livestock Auction 
Whiteville, North Carolina 
September 4 10 1,104.10 Whiteville Livestock Auction 
Whiteville, North Carolina 
August 17 7 984.27 Powell Livestock Company 
Smithfield, North Carolina 
September 1 30 8,268.52 Pates Stock Yard 
Pembroke, North Carolina 
1966 
January 6 1 153.00 Lumberton Auction Co., Inc. 
Lumberton, North Carolina 
August 17 1 45.56 Lumberton Auction Co., Inc. 
Lumberton, North Carolina 
1967 
March 1 7 342.28 Lumberton Auction Co., Inc. 
Lumberton, North Carolina 
March 15 9 278.36 Lumberton Auction Co., Inc. 
Lumberton, North Carolina 
April 26 9 209.75 Lumberton Auction Co., Inc. 
Lumberton, North Carolina 
June 7 21 1,214.54 Lumberton Auction Co., Inc. 


Lumberton, North Carolina 
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31 


27 
21 
28 
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24 


PROPOSED CONCLUSIONS 


PROPOSED ORDER 








5. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
on which they were drawn because respondent did not have suffi- 
cient funds on deposit in the account on which such checks were 


Purchased At 


Whiteville Livestock Auction 
Whiteville, North Carolina 
Whiteville Livestock Auction 
Whiteville, North Carolina 
Whiteville Livestock Auction 
Whiteville, North Carolina 
Whiteville Livestock Auction 
Whiteville, North Carolina 
Whiteville Livestock Auction 
Whiteville, North Carolina 
Powell Livestock Company 
Smithfield, North Carolina 


By reason of the facts set forth in paragraph 2 of the Findings 
of Fact, respondent’s financial condition does not meet the re- 
quirements of the Act (7 U.S.C. 204). 


By reason of the facts set forth in paragraph 3 of the Findings 
of Fact, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213 (a).). 


By reason of the facts set forth in paragraph 4 of the Findings 
of Fact, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b)). 


By reason of the facts set forth in paragraph 5 of the Findings 
of Fact, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213 (a) ). 


Respondent shall cease and desist from (1) operating as a 
livestock dealer in commerce while his current liabilities exceed 
his current assets; (2) failing to pay, when due, the full purchase 
price of livestock purchased in commerce; and (3) issuing checks 







Amount of 


Check 


$1,448.94 
3,279.12 
2,553.98 
7,582.44 


6,999.90 


984.27 
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in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
on which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When the 60-day period 
has expired and respondent has demonstrated that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
on respondent. 


(No. 11,694) 


In re FELIX PARTIN, JR., a/k/a BEARCAT PARTIN, and AUBREY 
Houipy, a/k/a PISTOL HoLipy. P&S Docket No. 3964. De- 
cided March 21, 1968. 


False weights—Misrepresentation—Cease and desist—Consent 


Respondents are ordered to cease and desist from issuing invoices on basis 
of false weights and otherwise misrepresenting details of purchase and 
sale of livestock and selling livestock at an agreed amount or purchasing 
for an agreed commission and billing or collecting additional amounts 
in the form of price or weight markups. 


Ronald D. Cipolla for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 1, 1968, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondents have violated 
the Act and the regulations issued thereunder (9 CFR 201.1 


et seq.), hereinafter referred to as the regulations, in various 
respects. 
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On February 26, 1968, respondents filed an answer in which 
they admit the jurisdictional allegations of the complaint, neither 


admit nor deny the remaining allegations, waive oral hearing 


and the report of the Hearing Examiner, and consent to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondents 


be issued. 











FINDINGS OF FACT 


1. (a) Felix Partin, Jr., a/k/a Bearcat Partin, and Aubrey 
Holidy, a/k/a Pistol Holidy, hereinafter referred to as the re- 


spondents, are partners, with their principal place of business 
located at Nacogdoches Highway, Center, Texas. 
















(b) Respondents at all times material herein were engaged 
in the business of a dealer within the meaning and subject to 


the provisions of the Act, buying and selling livestock in commerce 
for their own account and buying and selling livestock in com- 
merce as the agent of the purchaser. 

2. Respondents, in commerce, on or about the dates and in the | 


transactions set forth below, sold cattle, which they had purchased 


from various registered market agencies at posted stockyards 
subject to the Act in Louisiana and Texas, to Chris Fair, Alden, 
Kansas, purportedly on the basis of the weights and prices at 


which respondents had purchased the cattle, plus “expenses” to 


point of delivery and a “commission” of $2.00 per head; but 


billed and collected from Fair on the basis of false or incorrect 
weights and prices, which exceeded respondents’ purchase weights 
and prices of the cattle, plus “expenses” to point of delivery and 


a “commission” of $2.00 per head. 
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3. Respondents, on or about the dates set forth below, in con- 
nection with sales of cattle to Chris Fair, Alden, Kansas, made 
or caused to be made and transmitted to Fair, invoices, on invoice 
forms of various registered market agencies as set forth below, 
which invoices were false and incorrect, in that the invoices in- 
dicated that said market agencies had issued the invoices and 
sold certain specified cattle to respondent Partin or respondent 
Holidy on the basis of the weights and prices shown thereon, 
when in fact (1) said market agencies had not made and issued 
said invoices, had no knowledge thereof, and had not consented 
to their issuance; (2) most of the weights and prices shown on 
said invoices exceeded the weights and prices at which the cattle 
had been sold to respondents; and (3) some of the purchases had 
not been made from the market agency shown on certain of the 
invoices. 


No. of Head of 


Date of Market Agency Cattle Shown on Amount of 
Invoice Form Issued Invoice as Sold Purchase Shown 
1965 as Invoice to Respondents on Invoice 
Dec. 7 Bill Lyles Auction Company, 20 $2,007.90 
Grand Cane, Louisiana 
Dec. 7 ” - ™ 16 1,470.53 
Dec. 7 Panola County Livestock 25 2,512.89 


Commission Co., Inc., 
Carthage, Texas 
” ” ” 


Dec. 7 23 2,306.43 

Dec. 8 Center Auction Company, 25 2,392.14 
Center, Texas 

Dec. 8 a - - 1 86.70 

Dec. 8 - _ 20 1,932.75 

Dec. 9 San Augustine Livestock 25 2,290.96 


Commission Company, 
San Augustine, Texas 
Dec. 9 San Augustine Livestock 17 1,667.93 
Commission Company, 
San Augustine, Texas 


Dec. 10 Bill Lyles Auction Company, 16 1,577.58 
Grand Cane, Louisiana 
Dec. 10 Patton Auction Barn, 32 3,102.36 


Nacogdoches, Texas 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondents have violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.55 of the regulations (9 CFR 
201.55). 
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Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(1) issuing billings or invoices in connection with the sale of 
livestock in commerce on the basis of weights other than the true 
and correct weights of the livestock; 


(2) selling to or collecting from buyers of livestock sold in 
commerce on the basis of false or incorrect weights; 


(3) falsely representing to any person the price, weight, place 
of purchase, or any other material fact relating to the purchase 
or sale of livestock in commerce; 


(4) making or causing to be made and issued false and incor- 
rect invoices or billings in connection with the purchase or sale 
of livestock in commerce; 


(5) selling livestock in commerce at an agreed amount or pur- 
chasing for an agreed “commission” per hundred weight or per 
head and billing for or collecting additional amounts in the form 
of price or weight mark-ups in such transactions. 


Copies of this order shall be served upon the parties and this 
order shall become effective on the sixth day after service hereof 
upon the respondents. 


(No. 11,695) 


In re MARY E. SELF, d/b/a SELF LIVESTOCK. P&S Docket No. 
3931. Decided March 22, 1968. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until properly bonded. 


Garrett N. Wyss for complainant. 
John Curry, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed February 26, 1968, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The respondent is charged in a complaint filed November 
29, 1967, with violating the Act and the regulations thereunder. 
The respondent has failed to file an answer to the complaint with- 
in the time prescribed by the rules of practice (9 CFR 202.9 (a) ) 
and is in default. Accordingly, the matter was referred to the 
undersigned Hearing Examiner for the preparation of a report 
pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Mary E. Self, d/b/a Self Livestock, hereinafter referred 
to as the respondent, is an individual whose address is Sumter, 
South Carolina. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for her own account; and 


(2) Registered with the Secretary of Agriculture as 
a market agency to buy livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of her dealer obligations under the Act was termi- 
nated on August 22, 1967. Respondent was notified by certified 
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mail on or about July 27, 1967, of such termination date and was 
informed that she would have to comply with the bonding require- 
ments under the Act and the regulations if she continued to 
engage in business as a dealer in commerce after such termination 
date. Respondent was also so advised by telephone by an official 
of the Packers and Stockyards Administration on September 20, 
1967. Notwithstanding such notices, respondent has continued 
to engage in the business of a dealer, buying and selling livestock 
in commerce for her own account, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


PROPOSED CONCLUSIONS 
By reason of the facts set forth above, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 


in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
she complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
on respondent. 


(No. 11,696) 


In re ROBERT THOMPSON. P&S Docket No. 3893. Decided March 
22, 1968. 


Failure to pay—Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
purchase price of livestock purchased in commerce and issuing insuffi- 
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cient funds checks in purported payment thereof and is suspended as a 
registrant under the act for 60 days. 


Samuel J. Harris for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner, 
filed February 21, 1968, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 


ing. 


This order shall become effective on the 15th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It 
is charged in the complaint filed September 1, 1967, that respond- 
ent has wilfully violated certain provisions of the Act and the 
regulations thereunder. The respondent has failed to file an 
answer within the time prescribed by the rules of practice (9 
CFR 202.9(a)), and is in default. Accordingly, the matter was 
referred to the undersigned Hearing Examiner for the prepara- 
tion of a report pursuant to section 202.9(c) of the rules of 


practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Robert Thompson, hereinafter referred to as the re- 
spondent, is an individual whose business address is 100 Exchange 
Building, South St. Paul, Minnesota. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 
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2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in pur- 
ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because respondent 
did not have sufficient funds on deposit in the account upon which 


such checks were drawn. 


Date of No. of Amount of 

Purchase Head Purchased From Check 
1967 

June 29 36 National Livestock Commission Co. $4,438.71 

June 29 27 American Live Stock Commission Co. 2,766.75 

June 29 39 Ralph 0. Wright & Sons 4,374.52 

June 29 75 Oklahoma Live Stock Commission Co. 9,509.17 


3. Respondent failed to pay the full purchase price of the 
livestock referred to in Finding 2 above. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth, supra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43 (b) ). 


PROPOSED ORDER 


Respondent shall cease and desist from: 
(1) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) issuing checks in payment for livestock purchased in com- 


merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


(No. 11,697) 


In re MARKET AGENCIES AT KANSAS CiTy STOCK YARDS. P&S 
Docket No. 311. Decided March 28, 1968. 


Rates and charges—Proceeding vacated and dismissed under 
Regulations § 203.11 
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Where neither current economic conditions nor any other circumstances now 


existing require continuation of this proceeding it is vacated and dis- 
missed in conformity with § 203.11 of the regulations. 


Harold M. Carter for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 


Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 


are now operating under an order issued on March 25, 1966 (25 
A.D. 360) as modified by an order issued on September 11, 1967 
(26 A.D. 951) authorizing assessment of the current temporary 
schedule of rates and charges to and including April 30, 1968, 


unless modified or extended by further order before the latter 
date. 


By a petition filed on February 8, 1968, the respondents re- 
quested that the rate order in this proceeding be vacated and the 


proceeding dismissed in conformity with § 203,11 of the state- 


ments of general policy under the Packers and Stockyards Act 


(9 CFR 203.11). Notice of the petition and its contents was pub- 
lished in the Federal Register on March 2, 1968 (33 F.R. 4113), 
and, although interested persons were afforded an opportunity to 


file written data, views, comments, or arguments with respect 
to the petition, no such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 


made a study with respect to respondents’ petition, and it is the 


opinion of the Administration that neither current economic 


conditions, the present marketing structure in the trade territory, 
nor any other circumstances now existing require the continua- 
tion of this proceeding. Therefore, the Administration recom- 


mended that respondents’ petition be granted and the proceeding 
be dismissed: Provided, however, That such dismissal will not 
preclude the institution of another rate proceeding in the future 
against respondents if the Administration deems such a pro- 


ceeding warranted under the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed by respondents on February 8, 1968, is granted, 
and the basic order and any other order in effect as of the effec- 
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tive date of this order are hereby vacated and this proceeding 
is hereby dismissed without prejudice. 


The respondents desire to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 


days after their date. Since this order terminates the formal 


procedure with respect to changes in respondents’ rates and 


charges, it is in the nature of a relief of restrictions. Accordingly, 
this order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,698) 


G. K. MUNSEE v. EVERETT L. (LEE) BABCOCK, d/b/a C. T. & H. 
COMPANY. P&S Docket No. 3888. Order of dismissal issued 


March 11, 1968. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 11,699) 


B. C. QUATTLEBAUM v. ELMER SCHUTT and TOM REED. P&S 
Docket No. 3884. Stay order issued March 4, 1968. 
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Docket No. 2-799. Default 


MAPES PRODUCE COMPANY v. KOTKIN PRODUCE, INC. 
PACA Docket No. 2-807. Default 


MAZZIE FARMS v. H. TANNER PRODUCE, INC. PACA 
Docket No. 2-811. Default 


MUTUAL VEGETABLE SALES v. PETE & SONS PRODUCE. 
PACA Docket No. 2-803. Default 


O. P. MurPHyY PRODUCE COMPANY, INC. v. SAM PETRO 
Propuce. PACA Docket No. 2-806. Dismissal— 
Settlement 


PROKOFF, LouIs, a/k/a Louris Epwarps. PACA Docket 
No. 2-674. Failure to pay—Publication of facts 


Rocky PRODUCE COMPANY v. GEORGE BROKERAGE COM- 
PANY. PACA Docket No. 2-583. Dismissal — 
Settlement 


SANTA CLARA PRODUCE, INC. v. TRUSSELL PRODUCE Co. 
PACA Docket No. 2-801. Default 


SHELLEY PoTaTo, INC. v. PAN-REDDI POTATO SERVICE, 
Inc. PACA Docket No. 2-804. Default 


T & C TOMATOES v. JOHN HEATON. PACA Docket No. 
2-731. Dismissal—Settlement 


TRANKINA, HATANAKA & OTA v. JOPLIN FRUIT Co. and 
also d/b/a Four STATE PropUcE SERVICE. PACA 
Docket No. 2-815. Default 


WALKER & HAGAN PACKING HOUSE v. AMATO Bros. 
TOMATO DISTRIBUTORS, INC. PACA Docket No. 2- 
781. Default 


Stay order—Pending issuance of further order 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
WEsT CoAsT DISTRIBUTORS, INC., OF FLORIDA v. NARCISE 
Propuce, Inc. PACA Docket No. 2-182. Petition 
for reconsideration or rehearing—Dismissal Rass eee 


COURT DECISION 


CHARLES M. QUINN and ELSIE R. QUINN v. FREEMAN. 
D. Maine, December 11, 1967. Bench ruling of 
court. Motion for declaratory and injunctive relief 
denied. Finding of “responsibly connected person” 
of terminated licensee — Prohibition of employ- 
ment ‘a .. 415 


(No. 11,700) 


HARTLAND POTATO COMPANY LIMITED v. JACK DROZDAL & SONS. 
PACA Docket No. 2-617. Decided March 7, 1968. 


Petition for reconsideration—Dismissal 


As the order of January 29, 1968, is supported by the evidence and by the 
law applicable thereto, respondent’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on January 29, 1968, awarding reparation to 
complainant against respondent in the amount of $5,220, with 
interest. A copy of this order was served upon respondent on 
January 31, 1968. Respondent filed a petition for reconsideration 
on February 2, 1968, which was within the period provided for by 
section 47.24 of the rules of practice (7 CFR 47.24). In accordance 
with that section, the timely filing of the petition automatically 
operated to set aside our order of January 29, 1968, pending final 
action on the petition. 
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In our order of January 29, 1968, we concluded that the evi- 
dence did not support a finding that the potatoes involved herein 
were required to conform at destination to any specific grade 
standard under the United States Standards for potatoes, 7 CFR 
51.1540 et seq. Respondent in his petition takes exception to this 
conclusion, and in effect contends that the statute laws of Mas- 
sachusetts, and in particular the rules and regulations promulgated 
thereunder, require that all potatoes, to be sold for seed in Mas- 
sachusetts, be U.S. No. 1 grade. A copy of the document purport- 
ing to be the “rules and regulations” promulgated under this act, 
Mass. Ann. Laws, Ch. 94, §261 L (1967), (Ch. 109 of the Acts of 
1965), was submitted by respondent with his petition. 


A copy of the “rules and regulations,” upon which respondent 
places his chief reliance herein, was before us at the time of the 
issuance of our order of January 29, 1968, having been included in 
evidence as an exhibit to the report of investigation. Neither at 
that time, nor now, do we find evidence to establish the effective 
date of these regulations. As the party urging the application of 
the regulations, the burden rests upon respondent to establish the 
effective date thereof and to show that they are controlling herein. 
This he has failed to do. Accordingly, we are unable to conclude 
that the regulations were either effective or controlling of the 
rights and obligations of the parties herein. 


But even if this were not so, and we had concluded that the 
regulations to which we are cited were effective, respondent would 
have the burden of proving that they would be applicable in this 
case. While the regulations purport to control the sale of seed 
potatoes for propagation in the State of Massachusetts, it has not 
been established in this case that the parties—as distinguished 
from respondent—contemplated a resale of the potatoes, as seed, 
in Massachusetts at the time of making the contract of sale in 
December 1966, or that this sale, as distinguished from a resale 
by respondent to third parties, was covered by such regulations. 
We conclude that even if the regulations were effective, respondent 
has failed to prove their applicability to the circumstances of 
this case, complainant’s responsibility with respect thereto, or 
a breach thereof by complainant. 


We might finally observe that respondent, both in this petition 
and earlier in this proceeding, has followed the presumption that 
the contract involved herein was not a divisible one. We have 
come to no conclusion on this point, but if the issue were decided 
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contrary to the presumption in which respondent has indulged, 
then he would find that he was still liable in damages in a sub- 
stantial amount to complainant for the three carloads of potatoes 
with respect to which he failed to supply shipping instructions, in 
breach of the contract. 


We have reconsidered our order of January 29, 1968, and we 
conclude that that order is supported by the evidence and by the 
law applicable thereto. Accordingly, respondent’s petition is here- 
by dismissed without prior service upon complainant. 


The order of January 29, 1968, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 11,701) 


WEST COAST DISTRIBUTORS, INC., OF FLORIDA v. NARCISE PRODUCE, 
Inc. PACA Docket No. 2-182. Decided March 14, 1968. 


Petition for reconsideration or rehearing—Dismissal 


As the order of February 5, 1968, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration or rehear- 
ing is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 5, 1968, awarding reparation to 
complainant against respondent in the amount of $491.62, with 
interest. Copies of the order were served upon the parties, and 
within the time allowed therefor, complainant filed a petition for 
reconsideration of the prior order or for a rehearing of the pro- 
ceeding. The filing of the petition automatically stayed the opera- 
tion of the order of February 5, 1968, pending the issuance of a 
further order in the matter. 


Complainant first contends in its petition that the Secretary 
“committed reversible error’ in failing to include in the Findings 
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of Fact certain evidence concerning the transportation services 
afforded the car in which the tomatoes in question were shipped. 
In this connection, complainant has reference to the handwritten 
notes of the inspector for the Railroad Perishable Inspection 
Agency, which were introduced into evidence at the hearing by 
respondent, and which showed, among other things, “hatches 
open” at the time the inspection was made. Complainant then out- 
lines the probable route traversed by the car during transit from 
shipping point in California to destination at Huntington, West 
Virginia, and contends that by reason of the open hatches the 
tomatoes were subjected to temperatures which were bound to 
affect the condition found in the tomatoes upon inspection at 
destination. 


It is not entirely clear from the evidence why the notation 
“hatches open” was not shown on the official RPIA inspection re- 
port. It may have been considered unimportant since the tempera- 
tures of the commodity at both top and bottom were 59°, an ac- 
ceptable temperature for the protection of tomatoes. There is no 
evidence to support a conclusion that the tomatoes were subjected 
to extreme temperatures in transit, either too cold or too warm. 
Such a conclusion would have to be based upon mere assumption. 
Complainant continues in its petition to dwell upon “the type of 
refrigeration orders given to complainant by respondent’s agent” 
and complainant’s position that “such orders” were not adequate 
for normal transportation service. The weight of the evidence does 
not support complainant’s claim that respondent gave complainant 
refrigeration instructions. A preponderance of the evidence is to 
the contrary. In the absence of preponderant evidence that the 
condition of the tomatoes found at destination was caused by or 
materially affected by abnormal transportation service and con- 
ditions, and in view of the appropriate temperatures prevailing in 
the car upon arrival at destination, we must conclude that there 
was no error in the prior order in failing to incorporate a refer- 
ence to the handwritten notes of the inspector. 


In pressing its claim that transportation service and conditions 
were abnormal, complainant states that Gray Mold Rot present in 
the tomatoes was caused by low temperatures, and the bacterial 
soft rot was caused by high temperatures. Agricultural Handbook 
No. 28, Market Diseases of Tomatoes, Peppers and Eggplants, 
does not support complainant’s initial premise or further conten- 
tion that the transportation service and conditions had to be 
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abnormal, in view of the condition of the tomatoes disclosed by 
the inspections; especially in view of the favorable temperatures 
found in the car upon arrival. Moreover, in view of the excessive 
damage to the tomatoes in question (8 to 26%, average 16%) by 
indented bruises “(pack bruises) ,”’ we would have to sustain our 
original conclusion that the tomatoes were not in suitable shipping 
condition at the time of shipment; particularly since the inspector 
was inclined to believe that these bruises did not occur in transit, 
inasmuch as the packages or cartons were not crushed or broken, 
but were in good order. 


It is concluded that the order of February 5, 1968, is supported 
by the evidence and the law applicable thereto. Accordingly, the 
petition for reconsideration is dismissed without prior service 
upon respondent. 


Complainant requests that, in the event the prior order is not 
reversed by the Secretary and an award of reparation made to 
complainant for the full amount claimed, a “rehearing” be allowed 
complainant for the purpose of establishing “the improper handl- 
ing (of the tomatoes) to a greater degree” and additional evi- 
dence showing abnormal transportation service. We have previous- 
ly held that, “To permit the rehearing of a proceeding for the 
submission of evidence which could have been submitted in the 
original hearing would eliminate the essential element of final- 
ity.” Stewart Packing Co., Inc. v. Raymond Heller Co., 21 A.D. 
1364; Venezia Bros. v. A. G. Shore Co., 17 A.D. 164. There ap- 
pears to be no reason why evidence concerning the transporta- 
tion service accorded the shipment of tomatoes could not have 
been introduced at the hearing. Certainly it was an important 
avenue to explore in seeking to establish complainant’s claim. As 
a matter of fact, complainant’s counsel failed to pursue the ques- 
tion of the “open hatches” during his cross-examination of the 
inspector, other than to ask the inspector if his handwritten notes 
included the circled notation and the words “do not copy.” Com- 
plainant’s alternative request is, in reality, a petition to reopen 
the hearing to permit complainant to submit further evidence. 
Such petition or request is not generally available to a party at 
this stage of the proceeding. Complainant could have requested a 
reopening at any time between the hearing and the issuance of 
the final order. See Rules of Practice, Section 47.24(b). The same 
reasoning applies to complainant’s belated contention that re- 
spondent improperly handled the tomatoes by taking too long to 
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dispose to them. This fact was known to complainant prior to the 
hearing. 





In view of the foregoing, complainant’s petition for a “rehear- 
ing” is dismissed. The order of February 5, 1968, is hereby rein- 
stated, and the reparation awarded to complainant in that order 
shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 11,702) 


HARLAND W. CHIDSEY FARMS v. BERT GEURIN. PACA Docket No. 
2-700. Decided March 15, 1968. 


Consignment not established—Undisclosed principal—Proper party 


Where respondent accepted truckload of tomatoes, received price adjustment 
as result of complaint to broker regarding quality of produce, did not 
render an account sales and did not protest invoice terms of sale, 
respondent failed to establish contract of consignment and is liable to 
complainant, as the undisclosed principal and real party in interest, 


for adjusted purchase price less amount previously paid. 


Justin H. Corcoran, Penn Yan, N. Y., for complainant. 
Paul Pollard, Benton Harbor, Mich., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $960.90 in connection 


with a transaction which contemplated the sale and shipment, in 
interstate commerce, of a truckload of tomatoes. 












A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, who filed an answer there- 


to denying liability to complainant in connection with this trans- 
action. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
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tion 47.20 of the rules of practice is applicable (7 CFR 47.20). 
Pursuant to this procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Harland Winston Chidsey, do- 
ing business as Harland W. Chidsey Farms, whose address is 
R. D. #1, Penn Yan, New York. 


2. Respondent is an individual, Bert Geurin, whose address is 
Box 102, Sodus, Michigan. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On September 30, 1966, in contemplation of shipment in in- 
terstate commerce, complainant sold to respondent one truckload, 
or 500 40-pound cartons, of New York State tomatoes, at an agreed 
price of $1,710.90, f.o.b. loading point, Penn Yan, New York. The 


contract between the parties was negotiated by one O. B. Taylor, 
who acted herein as agent for complainant. 


4. On September 30, 1966, complainant shipped from loading 
point in Penn Yan, New York, to respondent at Sodus, Michigan, 
500 40-pound cartons of New York State tomatoes, in a truck 
operated by one Harvey Floyd. On arrival of the shipment at con- 


tract destination in Michigan, respondent telephoned Taylor at 
Penn Yan, New York, and complained about the quality and con- 


dition of the tomatoes. Taylor, acting for complainant, thereafter 
went to Sodus and after examining the load of tomatoes, agreed 
to reduce the f.o.b. price of the tomatoes by 50¢ per carton, for a 


total reduction of $250 for the load, or a total f.o.b. contract price, 
as adjusted, of $1,460.90 for the load. 


5, Respondent has paid complainant $500 in connection with 
this transaction, leaving a balance of $960.90 due and owing. 


6. An informal complaint was filed on May 8, 1967, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The principal issue in dispute relates to the terms of the con- 
tract made between the parties on September 30, 1966, in connec- 
tion with the truckload of tomatoes involved herein. Complainant 
in the formal complaint alleges that the contract provided for the 
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purchase of the tomatoes by respondent on an f.o.b. sales basis, 


while respondent in his answer alleges that it was agreed that he 
would handle the tomatoes on consignment and for complainant’s 
account. 


Since the parties put forth affirmative but conflicting allega- 
tions with respect to the terms of the contract of September 30, 


the burden rests upon each to establish, by a preponderance of 
the evidence, his respective allegation. Israel Klein Co. v. S. Otis 
Sullivan, 17 A.D. 500 (1958). Complainant, in his verified com- 


plaint,! alleges that the tomatoes were sold to respondent through 


one O. B. Taylor, who acted as agent for both parties in the trans- 
action; that pursuant to the contract of sale, and on the same day, 
500 crates of tomatoes were shipped by complainant in a truck 


driven by one Harvey Floyd from Penn Yan, New York, to re- 


spondent at Sodus, Michigan; that respondent, upon arrival of 


the truckload at Sodus, examined the subject tomatoes and com- 
plained of the quality of the fruit; and that thereafter Taylor, 
acting for complainant, went to Sodus and examined the tomatoes 


and after this examination agreed to amend the contract of sale 
by reducing the f.o.b. purchase price by 50¢ per carton, or $250 


for the truckload of 500 cartons. There is no statement from 
Taylor in the record concerning his participation in this trans- 
action. However, complainant has attached as an exhibit to the 


formal complaint an undated memorandum addressed to re- 


spondent and signed by Taylor. This memorandum identifies this 
load of tomatoes as the load shipped by complainant on September 
30 and notes the unit adjustment of 50¢ per carton and the total 


adjustment of $250 for the load, as alleged by complainant. Com- 
plainant has also put in evidence his invoice dated September 30, 


1966, which shows an f.o.b. sale of the subject tomatoes to re- 
spondent at a total price of $1,710.90, less an adjustment by O. B. 
Taylor of $250, and payment of $500 on account by respondent 


on November 25, 1966, leaving a balance due of $960.90. At the 
bottom of the invoice is written: 


“We are closing our tomato a/c for 1966 and must pay our 
growers, as they are getting anxious for their money. We 
would appreciate receiving your check for the above a/c im- 


mediately.” 


1. The pleadings of the parties, being verified, are considered a part of the evidence in 
the case, as is the Department’s report of investigation, pursuant to the provisions of the 
rules of practice, 7 CFR 47.7 and 47.20(a). 
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Respondent in his verified answer, and also in letters to the 


Department which are included in the report of investigation, 
denies that the tomatoes were purchased from complainant. Ac- 
cording to respondent, he received a telephone call from Taylor 


on September 30, asking him (respondent) to handle these toma- 


toes on consignment. Respondent allegedly told Taylor he wasn’t 


interested, due to competition from the local crop. Despite this 
conversation, however, respondent says that he was notified a 
few days later of the arrival in Sodus of the tomatoes in the truck 


driven by Harvey Floyd. According to respondent, the tomatoes 


were in poor condition, and when he telephoned Taylor and in- 
formed him of this fact, Taylor told him to keep the tomatoes and 
do the best he could with them. Respondent alleges that he dumped 


most of the tomatoes, and sold the remainder for a net of $500.” 


When he asked Taylor for instructions for remitting this sum, re- 
spondent states that Taylor told him to send the check to com- 


plainant. This, according to respondent, was the first knowledge 
he had of complainant or of his interest in the transaction, since 


he thought that Taylor was in business for himself, 


In reviewing the record before us, we think it significant that 
respondent in his answer admits receiving an adjustment of 50¢ 
per carton on this load of tomatoes as a result of his complaint 


regarding their quality on arrival at Sodus. To our mind, both 


respondent’s complaint and the subsequent adjustment are more 
characteristic of, and compatible with, complainant’s allegation 
of sale, than with respondent’s allegation of consignment. In this 
same vein we think it significant that respondent, while contend- 


ing that this is a consignment, has neither offered an account sales 


in evidence nor has mentioned the existence of same in his plead- 
ings or his evidence. Furthermore, we think it noteworthy that 
respondent has taken no exception to complainant’s evidence in his 
opening statement and statement in reply, that a copy of the 


sales invoice was sent to respondent on three different occasions.® 


Respondent does not deny the receipt of the invoice and does not 
contend that he made any protest with respect to the contract 
terms of sale appearing thereon. On the basis of the evidence, 


therefore, we are of the opinion that complainant has sustained 


2. Respondent, while testifying to the poor quality and condition of the tomatoes and the 
subsequent dumping of a large quantity, has offered neither inspection nor dumping certifi- 
cates to support his statement. 

8. It appears that the invoice sent to respondent on the first two occasions showed only 


the quantity of tomatoes, sizes, unit prices and totals. The third invoice contained the addi- 
tional notations concerning the price adjustment and respondent’s payment on account re- 
ferred to earlier in these conclusions. 
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his burden of proving a sale of these tomatoes to respondent, and 
that respondent has failed to prove that the load was accepted on 
consignment, and it is so concluded. 


Throughout the record we find respondent making much of the 
alleged fact that he was unaware that O. B. Taylor was acting as 
agent for a principal, complainant here. Respondent makes no 
clear statement regarding the inference to be drawn from the 
position thus taken, but we presume that he questions complain- 
ant’s right to appear here, on the ground that he (complainant) 
is not the real party in interest. However, it has been established, 
in many cases brought under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), that a complainant who 
is an undisclosed or a partially disclosed principal is a real party 
in interest and may institute and maintain an action for repara- 
tion in its own name. The Auster Co., et al v. Watson Co., 8 A.D. 
798 (1949) ; Anonymous, 8 A.D. 963 (1949); Garibaldi & Cuneo 
v. Ernest E. Fadler Co., 11 A.D. 805 (1952). 


Respondent’s acceptance of the tomatoes involved herein is not 
disputed. Accordingly, he owes complainant the agreed contract 
price therefor, $1,710.90, less an adjustment of $250, and less 


$500 paid on account, or a net of $960.90. Respondent’s failure to 
pay this sum is in violation of section 2 of the act, for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant,.as reparation, $960.90, with interest thereon 
at the rate of 6 percent per annum from November 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,703) 


In re LOUIS PROKOFF, a/k/a LOUIS EDWARDS. PACA Docket No. 
2-674. Decided March 21, 1968. 


Failure to pay—Repeated and flagrant violations—Publication of facts 


Respondent’s failures to pay promptly and in full for numerous shipments 
of perishable agricultural commodities purchased, received and accepted 
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in interstate commerce and to make payment promptly and in full of 
net proceeds realized from sale of such commodities received and sold 
on consignment and joint account constitute repeated and flagrant vio- 
lations of the act for which the facts and circumstances thereof should 
be published. As respondent’s license terminated prior to institution of 
this proceeding, suspension or revocation thereof is not ordered. 
Thomas J. Donnelly for complainant. 
Ned Stein, of Comanor and Stein, Philadelphia, Pa., for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed November 3, 1967, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b) by failing to make full payment 
promptly of the agreed purchase prices of perishable agricultural 
commodities purchased in interstate commerce and by failing to 
make full payment promptly of the net proceeds realized from the 
sale of perishable agricultural commodities received and sold on 
consignment and joint account in interstate commerce. A copy of 
the complaint and a copy of the rules of practice were served upon 
respondent. 


Respondent filed an answer to the complaint which is consider- 
ed as being timely filed for the purposes of this proceeding. In 
the answer, respondent, in effect, admits the material allegations 
of the complaint.! The matter was referred to John Curry, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 47.30 (c) of 
the rules of practice (7 CFR 47.30 (c)). On February 15, 1968, 
the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that the facts with 
respect to respondent’s violations of the act found therein be pub- 
lished. No exceptions to the hearing examiner’s report were filed. 





1. In the answer, respondent denied a portion of an allegation of the complaint which is 
not material to our decision herein. Such part of the complaint has been disregarded in the 
issuance of this decision. 
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FINDINGS OF FACT 


1. Respondent, Louis Prokoff, is an individual also known as 
Louis Edwards, whose mail address was 6745 North Bouvier 
Street, Philadelphia, Pennsylvania. 


2. Pursuant to the licensing provisions of the act, license No. 
190694 was issued to respondent March 8, 1961. This license had 
been renewed annually but was allowed to terminate March 3, 
1966, when respondent failed to renew it. However, respondent’s 
license was suspended effective 10 a.m., January 3, 1966. 


3. During the period July 21 through October 5, 1965, re- 
spondent received on consignment in interstate commerce 23 lots 
of perishable agricultural commodities from five shippers, accept- 
ed and sold such commodities, but failed to make payment prompt- 
ly and in full of the net proceeds realized in the total amount of 
$12,993.37. 


4. On or about September 14, 1965, respondent received in in- 
terstate commerce on a joint account basis from Oakfield & Elba 
Growers, Inc., Elba, New York, 683 crates of corn, accepted and 
sold this corn, sent to the shipper an account of sales showing a 
joint account net due the shipper of $1,160.87, but failed and re- 
fused to remit this amount to the shipper. 


5. During the period May 29 through July 12, 1965, respondent 
purchased 21 lots of vegetables in interstate commerce from five 
sellers at agreed purchase prices. Respondent accepted each ship- 
ment without complaint, but failed to make payment promptly 
and in full therefor in the total amount of $31,892.65. 


6. On or about September 15, 1967, by notice in writing, re- 
spondent was afforded the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the act relating to 
the transactions set forth in the Findings of Fact. Respondent has 
failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased, re- 
ceived and accepted in interstate commerce and to make payment 
promptly and in full of the net proceeds realized from the sale of 
perishable agricultural commodities received and sold on consign- 
ment and joint account in interstate commerce, as set forth in 
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Findings of Fact 8, 4 and 5, constitute repeated and flagrant viola- 
tions of section 2 of the act. See, e.g., In re Louis Zwick & Son, 
25 A.D. 90, 257 (1966), affirmed 373 F.2d 110 (2d Cir. 1967), 
cert. denied 389 U.S. 885 (1967). As respondent’s license termi- 
nated prior to the institution of this proceeding, the suspension 
or revocation thereof was not requested by complainant and should 
not be ordered herein. However, the facts and circumstances of 
the violations found herein should be published pursuant to section 
8 (a) of the act (7 U.S.C. 499h (a)). Cf. In re Kelley & Weather- 
ington, Inc., 23 A.D. 715 (1964) ; In re William Stuart Higgason, 
d/b/a Bill Higgason, 23 A.D. 1426 (1964). The fact that re- 
spondent was discharged in bankruptcy does not alter this con- 
clusion. Louis Zwick et al. v. Freeman, 373 F.2d 110 (2d Cir. 
1967), cert. denied 389 U.S. 835 (1967). 


ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,704) 


BRUCE CHURCH, INC. v. CONTINENTAL PRODUCE, INC. and/or 
EDWARD MAYBERRY. PACA Docket No. 2-705. Decided March 
22, 1968. 


Consignment established—Failure to account and remit 


Where consignment established, rather than a purchase for freight costs of 
lettuce that was rejected by previous buyer, respondent-consignee liable 
to complainant for net proceeds based on average price of first lot sold 
in absence of an account sales and record of expenses. Complaint 
against broker respondent dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for 
complainant. 
Respondents pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent Continental Produce, Inc., in the 
amount of $806.74 in connection with a shipment of lettuce in 
interstate commerce. Complainant has requested, in the alterna- 
tive, that in the event respondent Continental Produce, Inc., is 
found to be not liable in this transaction, that reparation in the 
amount of $806.74 be awarded it against respondent Edward 


Mayberry. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents, who filed answers thereto 


denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Pursuant to this pro- 
cedure, complainant filed an opening statement. Each respond- 


ent was given the opportunity to file an answering statement, 
but neither did so. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bruce Church, Inc., is a corporation whose 
address is P. O. Box 599, Salinas, California. 


2. Respondent Continental Produce, Inc. is a corporation whose 
address is 95 French Market Place, New Orleans, Louisiana. 
Respondent James Edward Mayberry is an individual, doing 


business as Edward Mayberry, whose address is P. O. Box 382, 
Salinas, California. At the time of the transaction involved here- 
in, each of the respondents was licensed under the act. 


3. On November 25, 1966, in the course of interstate commerce, 


complainant and respondent Continental Produce, Inc. (herein- 
after referred to as “Continental’’) entered into a contract 
wherein Continental agreed to sell, on consignment and for com- 
plainant’s account, with freight charges guaranteed, 1,000 car- 
tons of “Lucky” brand lettuce, cello wrapped, 2-dozen size, con- 
tained in car PFE 300563 then on track in New Orleans, Louis- 


iana. The contract between the parties was negotiated by a broker, 
respondent Edward Mayberry. 


4, Complainant had billed car PFE 300563 out of loading point 
at Dixie, Arizona, on November 18, 1966, to Winn-Dixie Stores, 


Inc. at New Orleans, Louisiana, pursuant to a sale of the subject 
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lettuce between complainant and Winn-Dixie on that same day. 
The shipment arrived at New Orleans on or about November 23, 
1966, where it was federally inspected at 4:25 p.m. that afternoon, 


for condition only, at Winn-Dixie’s request. The results of that 
inspection, in relevant part, are as follows: 


“Where inspected: Applicant’s R.R. siding 


se & * 


“Condition of load: Through lengthwise load 7 and 8 rows, 
4 and 5 layers. 


sce * 


“Temperature of product: At doorway: 38° F. Top; Bottom 
40° F. 
“se * * 
“Condition: . . . Wrapper leaves: No condition defects. 


Head leaves: Decay from 1 to 5 heads per carton, average 
12%, chiefly Bacterial Soft Rot in various stages mostly 
early, affecting 1 and 2 outer head leaves. Damage by Reddish 
to Brown Discoloration, associated with bruising from 1 to 
5 heads per carton, average 11%. Damage by Tipburn aver- 
age 3%. Damage by bruising in most cartons 1 to 4 heads, 
many none, average 7%. 


sx * * 

“Remarks: Inspection and certificate restricted to product 
between doors, 3 upper layers in remainder of load and at 
applicant’s request to condition only.” 


Subsequent to receipt of the inspection results set forth above, 
Winn-Dixie rejected the subject lettuce to complainant. 


5. Following Winn-Dixie’s rejection, complainant, on November 
25, diverted car PFE 300563 to Continental, for sale of the lettuce 


under the terms of the consignment agreement made that day. 
Continental accepted the diversion and paid total freight charges 


of $815.40 to the carrier on December 12, 1966. However, Con- 


tinental has made no other payment in connection with this trans- 


action, and has rendered no account sales to complainant show- 
ing the ultimate disposition of the lettuce. 


6. The formal complaint was filed on August 18, 1967, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


The basic issue presented for decision herein relates to the 


terms of the contract made between complainant and respondent 
Continental on November 25, 1966, in connection with the dispo- 
sition of the lettuce contained in car PFE 300563, then on track 
in New Orleans. Complainant alleges in the formal complaint 


that Continental accepted the shipment for sale on consignment. 


Both respondents allege, however, that the lettuce was purchased 
from complainant by Continental for freight costs. 


The broker issued no memorandum or confirmation in connec- 
tion with this transaction. Neither complainant nor Continental 


has submitted any documentary evidence which would serve to 


substantiate their respective claims. Accordingly, we are left 
with the conflicting statements of the parties, in affidavit form, 
supplemented by the material contained in the report of investi- 
gation. Both respondents take the position that Continental was 


not in the business of handling cello-wrapped lettuce and had no 


desire to handle the lettuce in this car. Respondents also allege 


that Continental only agreed, and very reluctantly, to accept the 
shipment on the condition that it would be a purchase, for freight 
costs only. Complainant denies that this was a purchase by Con- 


tinental, pointing out that it would hardly have gone to the trouble 


it did in persuading Continental to accept the car, if the only 
result was the assumption of freight costs by Continental. Com- 
plainant further states, in effect, in Exhibit No. 4 of the report 
of investigation, that a shipper could achieve the same result with 
less difficulty by abandoning the car to the carrier. 


The evidence in this case, as we have already indicated, is very 
sparse. However, we conclude that it is sufficient to establish, 
under the circumstances here, that complainant and Continental 
entered into a contract of consignment on November 25, 1966, 


for the disposition of the lettuce in car PFE 300568, as set forth in 
Finding of Fact No. 8, Having accepted the shipment on consign- 


ment, Continental is therefore liable to complainant for the net 
proceeds realized from its disposition of the lettuce. 


Continental rendered no accounting in connection with this 


transaction. However, a representative from the Department made 


a personal investigation on June 26 and 27, 1967, of the records 
maintained by Continental; his findings are incorporated in Ex- 
hibit No. 8 of the report of investigation. According to the in- 


vestigator, evidence was found in Continental’s records indicating 
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that sales of 322 cartons of cello lettuce had been made by this 
respondent during the first seven selling days after this load was 


received. Since Continental’s bookkeeper, Al O’Connell, told the 


Department’s investigator that Continental never handled cello 
lettuce prior to or after receipt of this shipment, we think it may 
fairly be said that this lettuce came from PFE 300563. O’Connell 
also told the investigator that all the cello lettuce had been un- 


wrapped for reworking, but the evidence suggests that at least 


the 322 cartons sold as cello lettuce had not been unwrapped and 
thus had not been reworked. In addition, no record was found 
showing that the remainder of the load had been reworked prior 
to disposition. 


In view of the fact that Continental rendered no account sales, 


assigned no lot numbers to the lettuce in this car, and had no 
record of expenses incurred in connection with the alleged re- 
working of the produce, we think the best evidence of the value 
of the lettuce involved herein is the results obtained on the sale 


of the 322 cartons previously mentioned. The disposition of this 


lot, made during the first seven selling days after the receipt of 
the load, ranged from $1.00 to $3.75 per carton, with an average 
sales price of $1.9084 per carton. Multiplying this figure, $1.9084, 
by 1,000 cartons, gives us $1,908.40 representing the market 
value of the shipment. Subtracting freight charges of $815.40 


paid by Continental, and $286.26 allowed by complainant, leaves 
a balance due and owing complainant from Continental of $806.74. 
Continental’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


Complainant in its formal complaint has requested an award of 
reparation against respondent Edward Mayberry in the event 
we find that Continental is without liability in this case. Since 
we have concluded that Continental is liable to complainant in this 
transaction, and since no cause of action appears to have been 


stated against the broker Mayberry, we conclude that the com- 


plaint as to this respondent should be dismissed. 


ORDER 


Within 80 days from the date of this order, respondent Con- 


tinental Produce, Inc. shall pay to complainant, as reparation, 
$806.74, with interest thereon at the rate of 6 per cent per annum 
from January 1, 1967, until paid. 
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The complaint as to respondent Edward Mayberry is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 11,705) 


GREAT LAKES ASSOCIATES, INC. v. VALLEY PACKING SERVICE. 


PACA Docket No. 2-555. Decided March 26, 1968. 


Associate broker—Liability for brokerage 


The fact that respondent chose to forego collecting brokerage on valid con- 
tract of sale that was subsequently cancelled, does not affect complain- 


ant’s right to brokerage earned and respondent solely liable to com- 


plainant under the agreement between them as associate brokers. 
LeRoy W. Gudgeon, Chicago, Ill., for complainant. 


Bachan, Skillicorn & Marinovich, Watsonville, Cal., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 


tion from respondent of brokerage fees in the amount of $1,325.11, 
in connection with a contract for the sale in interstate commerce 


of frozen cut corn. 
A copy of the formal complaint and of the Department’s report 


of investigation were served upon respondent, and respondent 
filed an answer denying liability. Since the amount involved does 
not exceed $1,500, the shortened procedure provided in the rules 


of practice (7 CFR 47.20) is applicable. Pursuant to such pro- 


cedure, complainant filed an opening statement, and respondent 
field an answering statement. Complainant also submitted a brief. 


FINDINGS OF FACT 
1, Complainant, Great Lakes Associates, Inc., is a corporation 
whose address is 100 South Wacker Drive, Chicago, I))inois, 


2. Respondent, Valley Packing Service, is a corporation whose 
address is P. O. Box 108, Watsonville, California. At the time of 
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the transaction involved herein, respondent was not licensed under 
the act but was subject to license. 

38. On or about September 8, 1966, contemplating shipment in 
interstate commerce, complainant and respondent, acting as 


brokers, negotiated an oral contract for the purchase by W. E. 


Bittinger Company, Hanover, Pennsylvania, and the sale by 
Stokely-Van Camp, Indianapolis, Indiana, of 500,040 pounds of 
frozen cut corn at 1314 cents per pound or a total price of 


$66,255.30, f.o.b. Fairmont, Minnesota. It was agreed that the 


produce would be stored free for 30 days by the seller at Fair- 
mont, Minnesota, and then shipped to W. E. Bittinger Company, 


Hanover, Pennsylvania. A further aspect of the agreement was 
that, while Stokely-Van Camp would send its invoice to the buyer 


promptly, the buyer would have two or three weeks in which to 


make payment. Respondent agreed to pay to complainant, as an 


associate broker, a brokerage fee amounting to 2% of the purchase 
price. 


4. Complainant on September 8, 1966, prepared a memorandum 


of sale correctly stating the terms of the contract between Stokely- 
Van Camp and W. E. Bittinger Company and sent the buyer’s 


copy to W. E. Bittinger Company, and the seller’s copy of the 
same to respondent. Complainant’s memorandum of sale had the 
notation “2% Brokerage due Great Lakes Associates, Inc.”’ Re- 


spondent on the same date issued a memorandum of sale, embody- 


ing the correct terms of the contract, to complainant and to 


Stokely-Van Camp, the seller. The copy of respondent’s memo- 
randum which went to complainant had the notation ‘‘Associate: 
2% Great Lakes.” 


5. On or abount October 25, 1966, the seller and buyer canceled 


their contract. The seller was induced to agree to this cancellation 
because of the buyer’s assurance that it was unable to pay the 
agreed purchase price. Respondent and complainant were not 
notified of the cancellation or that such was contemplated until 


after the cancellation had taken place. 
6. The amount of brokerage which respondent agreed to pay 


complainant was 2% of the total contract price of $66,255.30, or 
$1,325.11, no part of which has been paid. 


7. The informal complaint was filed on December 14, 1966, 


which was within 9 months after the cause of action herein 
accrued. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D, 896 


CONCLUSIONS 


It is respondent’s contention that neither complainant nor re- 
spondent, jointly or individually, produced a buyer “ready, will- 


ing and able” to pay for the commodity sold and that therefore 


no commission was earned, and, in the alternative, that if the 
buyer was “ready, willing and able” to pay, the brokerage fee, 
if any, due complainant, is due from the seller, Stokely-Van 


Camp, and not from respondent. An examination of the facts 
however shows that respondent’s contentions are without merit. 


As to respondent’s first contention the record conclusively shows 
that the buyer and seller were brought together through the 
agency of respondent and complainant and that the buyer and 


seller then entered into a contract for the sale of the corn. The 
fact that a binding contract of sale was entered into is not denied 
by either of the parties thereto. On January 9, 1967, Stokely-Van 


Camp’s attorney wrote to the field office of the Fruit and Vege- 
table Division as follows: 


“You indicate that Stokely-Van Camp, Inc. ‘contended that 
a contract never existed between it and W. E. Bittinger 
Company.’ I believe you will find that we indicated that a 
contract between Stokely-Van Camp, Inc. and Great Lakes 
Associates, Inc. never existed. However, we have never 
denied that an order submitted through a broker, accepted 
by ourselves, constitutes a contract.” 


Where a contract is not formed, a broker has the duty of proving 
that he produced a buyer who is “ready, willing and able” to 
make the purchase. However, where the parties enter into a bind- 
ing contract, the broker is not required to prove that he produced 
such a buyer, since the buyer was accepted by the seller. Moore 
v. Balboa Escrow Co., 116 Cal. App. 2d 921, 253 P. 2d 1043 
(1953) ; Fox v. Ryan, 240 Ill. 391, 88 N.E. 974 (1909); Berry v. 
Maguire, 162 Pa. Super. 67, 56 A. 2d 282 (1948); see also the 
cases collected in 12 C.J.S. Brokers § 85 n. 39 (1938, Supp. 1967), 
and Annot., 74 ALR 2d 487 at 443 (1960). It is interesting to 
note that respondent has not always been so sure of the legal 
ground which it now takes. On January 18, 1967, in a letter which 
is part of the investigation report, respondent wrote to this 
Department as follows: “On Nov. 1, 1966, copy of letter enclosed, 
we stated our position to Stokely-Van Camp that we would not 
press for our part of the brokerage as it is our company policy 
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not to collect commission on an incomplete sale. This is our policy 
and not our legal interpretation of this transaction.”’ 


Respondent’s alternative contention is that if a buyer, “ready, 
willing and able” to purchase was produced, the obligation to pay 


brokerage rests upon the seller rather than respondent. We find 
the law to be otherwise. See Restatement (Second) of Agency § 
458 (1957), and Victor D. Bendel Company v. John J. Antum 


Corp. 21 A.D. 518 (1962). In the letter of November 1, 1966, 


referred to above, respondent stated, “An extra 14¢ per lb. was 
added to the quoted Stokely Van Camp price of 13¢ per Ib. to take 
care of the extra 2% brokerage we were obligated to pay Great 


Lakes Assoc., as our associate.” This obligation still continues 


and respondent’s failure to make payment to complainant in the 


amount of $1,325.11 or 2% of the total purchase price, in accord 
with this obligation is in violation of section 2 of the act. Repa- 
ration should be awarded complainant in that amount, with 


interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,325.11, with interest thereon 
at the rate of 6 per cent per annum from December 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,706) 


JEROME KANTRO COMPANY v. CANNATA CELERY COMPANY. PACA 
Docket No. 2-634. Decided March 26, 1968. 


F.o.b. transaction—Breach of good delivery standards— 
Market value—Dismissal 


Where respondent rejected after acceptance by diversion lettuce that did 
not meet good delivery standards and complainant disposed of shipment 
on consignment, respondent entitled to damages for breach of warranty 
and as such damages are greater than amount claimed by complainant 
the complaint is dismissed. 


Paul G. Hunter, Bureau of Service, Vegetable Growers Association, 
Glendale, Ariz., for complainant. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent. 
Lenore H. Langford, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $563.54 in con- 
nection with a transaction involving the shipment of lettuce in 
interstate commerce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the re- 
port of investigation was also served upon complainant. Respond- 
ent filed an answer to the complaint, denying liability, denying 
that complainant shipped lettuce meeting contract requirements, 
and requesting that the complaint be dismissed. Since the amount 
involved herein does not exceed $1500, the shortened method of 
procedure is appropriate. Pursuant to such procedure, the parties 
were given an opportunity to submit additional evidence in support 
of their respective positions in the form of opening and answering 
statements. No additional statement was submitted by either 
party. 


FINDINGS OF FACT 


1. Complainant is an individual, Jerome Kantro, doing busi- 
ness as Jerome Kantro Company, whose address is P. O. Box 1090, 
Salinas, California. 


2. Respondent is a partnership composed of John Martin Can- 
nata and Frank Richard Cannata, doing business as Cannata 
Celery Company, whose address is 313 Neilston Street, Columbus, 
Ohio. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about February 27, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of lettuce consisting of 940 cartons, two-dozen size, at 
an agreed price of $1.10 per carton, plus 18¢ per carton vacuum 
cooling, for a total invoice price of $1203.20, f.o.b. shipping point. 


4, The contract was negotiated by Ed Senini, a broker located 
at Yuma, Arizona, who acted in the transaction on behalf of both 
complainant and respondent. 
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5. Complainant shipped on February 27, 1967, in car PFE 
300250, from Yuma, Arizona, to respondent at Columbus, Ohio, 
940 cartons of two-dozen size lettuce. On March 1, 1967, Kaiser 
Bros. of Chicago (hereinafter referred to as Kaiser), on behalf 
of respondent, diverted the car to Chicago for inspection. 


6. Car PFE 300250 arrived at Chicago at 3:20 p.m. on March 
3, 1967, and was placed for inspection at 4:30 p.m. on March 3. 
At 9:20 a.m. on March 4, 1967, a Federal inspection was made 
which was restricted to product and lading in the upper three 
layers of stacks between the doors and two stacks on each side 
of the doors, and to condition only. The pertinent part of the re- 
port of this inspection is as follows: 


“Temperature of product: Doorway: 45° F. Top, 42° F. 
Bottom. 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapper Leaves. No decay. 
Head Leaves: From 1 to 11 heads per carton, average 21% 
damage by aphids, live aphids present. Average 2% decay, 
Bacterial Soft Rot, generally in early stages.” 


7. Respondent discussed by telephone with Fred Kaiser the 
results of the Federal inspection and informed him that the lettuce 
could not be sold in Columbus, Ohio, due to its poor condition. 
Respondent instructed Kaiser to have the broker contact com- 
plainant and advise him that respondent could dispose of the 
lettuce at Buffalo, New York, if complainant would “guarantee 
condition on arrival” at Buffalo. However, complainant refused 
to give such a guarantee. Respondent informed complainant by 
wire that it could not accept the lettuce on the basis of the inspec- 
tion at Chicago, “without any protection.” Complainant then 
stated, and so informed the broker and respondent by wire, that 
he would dispose of the lettuce for the account of whom concerned. 


8. Upon complainant’s instructions, the carload of lettuce was 
rediverted to complainant on track at Chicago. Complainant 
thereafter shipped the lettuce to Pittsburgh, Pennsylvania, where 
it was resold by Consumers Produce Co., Inc., which remitted 
to complainant net proceeds of $639.66. 


9. Respondent has not paid complainant the balance of the 
purchase price of the lettuce, amounting to $563.54. 


10. The formal complaint was filed on July 12, 1967, which was 
within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


The first question for determination in this case has to do with 
respondent’s “rejection” of the carload of lettuce. Respondent 
denied in its answer that it rejected the shipment, stating that it 
offered to dispose of the lettuce at Buffalo, New York, provided 
complainant would “guarantee condition on arrival” at Buffalo, 
which complainant refused to do. According to respondent, com- 
plainant insisted upon acceptance at Chicago, otherwise complain- 
ant would dispose of the lettuce himself. Admittedly, respondent’s 
agent Kaiser at Chicago, at respondent’s request, diverted the 
car two days after shipment to Chicago for inspection. It has long 
been held that such an exercise of dominion over a shipment 
constitutes an acceptance. F. H. Hogue Produce Co. v. Ben Ritter 
Produce, 25 A.D. 866; I. Kallish & Sons v. McDonnell & Blank- 
ford, 25 A.D. 858; Murietta Farms v. M & C Produce, 22 A.D. 
1373. Thus it must be concluded that respondent accepted the 
lettuce when it was diverted to Chicago. After accepting it, how- 
ever, we think it is clear from respondent’s telegram sent to com- 
plainant on March 6 that respondent did in fact reject the lettuce. 
Respondent states in this telegram that, “BASED ON GOVERN- 
MENT INSPECTION CHICAGO COULD NOT POSSIBLY AC- 
CEPT THIS CAR CHICAGO WITHOUT PROTECTION.” We 
conclude that respondent’s rejection of the lettuce, after accept- 
ance, was without reasonable cause and in violation of Section 2 
of the Act. While respondent is deemed to have accepted the 
shipment and therefore became liable for the purchase price 
thereof, such acceptance does not affect any claim for damages 
which respondent might have because of a breach of warranty 
on the part of complainant. J. A. Wood Co. v. Benjamin Koondel, 
Inc., 22 A.D. 982. 


The next question for consideration is whether complainant 
shipped lettuce meeting the requirements of the contract, more 
specifically, whether the lettuce in question met the good delivery 
standards set forth in Section 46.44(a) (2) of the regulations. 
The carload of lettuce arrived at Chicago in the afternoon of 
March 3, 1967, and was placed on the inspection track at 4:30 
p.m. The lettuce received Federal inspection at 9:20 a.m., March 
4, 1967. This inspection, set forth in pertinent part in Finding of 
Fact No. 6, clearly shows that the lettuce failed to meet good 
delivery standards at Chicago, since it showed a total of 23% 
condition defects, consisting of 21% damage by aphids, with live 
aphids present, and 2% Bacterial Soft Rot. Since transportation 
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time to Chicago is shorter or equal to the time required for the 
shipment to reach destination at Columbus, Ohio, it must be as- 
sumed that the lettuce would also have failed to meet good delivery 
standards had it proceeded directly to Columbus, Ohio. We con- 
clude that complainant breached the contract in failing to deliver 
lettuce in accordance with contract specifications, in violation of 
Section 2 of the Act. 


We shall now determine respondent’s damage as a result of 
complainant’s breach of the contract. The measure of damages 
for a breach of warranty is the difference between the value of 
the goods actually delivered at the time and place of delivery 
and the value they would have had if they had been as warranted. 
While respondent has offered no evidence of the damages suffered 
as a result of complainant’s breach, we take official notice of the 
Federal Market News Service Reports for Chicago. On Monday, 
March 6, 1967, the first business day following arrival of the 
lettuce at Chicago, Arizona lettuce, 2-dozen size, of generally good 
quality and condition, sold at Chicago at $2.75 to $3.00 per carton. 
The market was steady for several days and demand was good. 
Poorer lettuce was selling at $1.50 per carton. Since the prices 
quoted are for less than carlot quantities, we accept the lowest 
figure of $2.75 per carton as the value the lettuce would have had 
if it had met contract requirements. Therefore, the 940 cartons 
contained in the shipment would have had a total value of 
$2,585.00 if the lettuce had been up to contract. The evidence 
shows that, following respondent’s rejection of the lettuce at 
Chicago, and at complainant’s request, the car was diverted to 
complainant on track at Chicago and complainant thereafter 
consigned it to Consumers Produce Co., Inc., at Pittsburgh, Penn- 
sylvania, for resale. A prompt and proper resale of the lettuce 
was made by Consumers Produce Co. for a gross amount of 
$1,913.20. Whether we accept this figure, or the $1.50 per carton 
for which poorer lettuce sold at Chicago, as the value of the 
lettuce delivered, it is clear that respondent’s damages resulting 
from complainant’s breach of warranty is greater than the 
amount claimed in the complaint by complainant as damages. It 
follows that the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 11,707) 


J. A. Woop COMPANY v. YECKES-EICHENBAUM, INC. PACA Docket 
No. 2-640. Decided March 28, 1968. 


F.o.b. transaction—Good delivery standards—Damages not established 


Where respondent accepted and sold shipment of lettuce and resale proceeds 
exceeded value of lettuce if up to contract, respondent liable to com- 
plainant for balance owing on purchase price. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for 
complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 


an award of reparation against respondent in the sum of $434.91 


in connection with a transaction involving a carload of lettuce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, which filed an answer 


and counterclaim thereto. In its answer respondent denies liability 
to complainant in connection with this transaction and in its 
counterclaim requests reparation of $380.87, which is alleged to be 
the damages resulting from complainant’s breach of contract in 
failing to ship to respondent lettuce meeting contract require- 


ments. 


Since the amount claimed as damages, either in the complaint 
or counterclaim, does not exceed $1,500, the shortened procedure 
provided in section 47.20 of the rules of practice is applicable 
(7 CFR 47.20). Pursuant to this procedure, complainant and 


respondent, respectively, were given the opportunity to file an 


opening and an answering statement, but neither did so. Com- 
plainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 


2. Respondent, Yeckes-Eichenbaum, Inc., is a corporation whose 
address is Hunt’s Point & East Bay Avenues, Bronx, New York. 
At the time of the transaction involved herein, respondent was 


licensed under the act. 


38. On February 28, 1967, in the course of interstate commerce, 
complainant sold to respondent one carload, or 1,064 cartons of 
lettuce, 2-dozen size, Whoa Nellie brand, at an agreed price of 
$1.35 per carton, f.o.b. loading point in the State of California, 
plus 18¢ per carton cooling charge, or a total contract price of 


$1,627.92 for the carload. 


4. The contract between the parties was negotiated by a broker, 
Frank C. Crispo, Inc., of Salinas, California, which issued a Con- 
firmation of Purchase in connection with the transaction. 


5. On February 28, 1967, complainant shipped from loading 


point in El Centro, California, to respondent at New York, New 
York, 1,064 cartons of lettuce, 2-dozen size, Whoa Nellie brand, 
in car PFE 300119. Enroute to contract destination, the ship- 
ment was detained in Chicago, Illinois, by respondent for the 


purpose of inspection. An inspection was made on Sunday, March 
5, 1967, by the Chicago Inspection Agency, with the results, in 
relevant part, as follows: 


“Layers high: 5&6 Rows wide: 6&7 Stacks long: Car 
“Commodity Temperature: Top 35 Bottom 36 


ih *k * 
“Commodity: WHOA NELLIE BRAND LETTUCE - 2 
Dozens: . . . 16% cracked midribs in the face of the packs. 


4% tipburn. Occasional slime. Ordinary quality. . .” 


6. Car PFE 300119 remained in Chicago until Tuesday, March 
7, 1967, after which it was allowed to continue on to New York 
City, arriving there on or about March 9. A Federal inspection 
was made of the shipment at 6 a.m. on that date, upon the applica- 


tion of respondent. The results of that inspection, in relevant 
part, are as follows: 
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“Car No. PFE 300119 
“ee * 


“Products inspected: LETTUCE, . . . in cartons branded 
‘Whoa Nellie, 2 dozen, Arizona.’ Applicant states: 600 car- 
tons. 


“Condition of load: Car partly unloaded approximately 7% 
of load remaining. 1 to 8 Rows, 1 to 8 Layers, Lengthwise. 


“Temperature of product: Door: Top 37° F. Bottom 37° F. 


































“Quality: . . . Grade defects average 8% consisting of 
broken midribs. 
“Condition: . . . WRAPPER LEAVES: No decay. HEAD 


LEAVES: Average 3% damages by bruising scattered 
throughout pack. 1 to 3 heads in most cartons none in some, 
average 5% damaged by yellowish brown discoloration oc- 
curring over crowns. 1 to 5 heads per carton average 12% 
damaged by Tip Burn. No decay. 


“Grade: Meets quality requirements but fails to grade U.S. | 
No. 1 100% hard or firm, only account condition. Now ap- L 
proximately 70% U.S. No. 1 quality, 100% hard or firm. 


“Remarks: Inspection and certificate restricted to product 
and lading to parts of 3 stacks nearest doors each end of 
car in that portion of load remaining in car at time of in- 
spection. . .” 


7. Respondent accepted the shipment and sold the lettuce in 
car PFE 300119 on March 9 and 10, 1967, for total proceeds of 
$2,783.75. Respondent has remitted a total of $1,193.01 to com- 
plainant in connection with this transaction. 


8. The formal complaint was filed on July 3, 1967, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the subject lettuce is not disputed. 
Accordingly, having accepted the lettuce, respondent is liable to 
complainant for the agreed purchase price thereof, less provable 
damages sustained by respondent as the result of any breach of 
contract by complainant. B. G. Anderson Co., Inc. v. Comunale, 


25 A.D. 228 (1966). Respondent, in substance, takes the position 
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that the warranty of good delivery ! was breached by complainant, 
and for proof thereof relies upon the results of the Federal in- 
spection of March 9, 1967, which show a total of 20% condition 
factors present in the load on arrival at contract destination in 
New York City. Complainant contends, however, that the war- 
ranty is inapplicable in this case, since the detention of car PFE 
800119 in Chicago by respondent for some two days constituted 
abnormal transportation service and conditions. Respondent ad- 
mits that the car was detained in Chicago, but alleges that the 
warranty is still applicable for the reason that the delay was not 
a factor which contributed to the condition defects found in the 
lettuce at destination. 


We do not find it necessary to decide this issue, for even as- 
suming, arguendo, that the warranty applied and was breached 
respondent’s defense and counterclaim would fail for lack of evi- 
dence of damages resulting from such breach. The general meas- 
ure of damages for breach of warranty, where the receiver has 
accepted the goods, is the difference between the value of the goods 
actually delivered at the time and place of delivery to the buyer, 
and the value the goods would have had at that time if they had 
met the specifications of the contract. Peru Orchards Company, 
Inc. v. Economy Produce Company, 23 A.D. 325 (1964). With 
respect to the value the shipment would have had if it had met 
contract specifications, we take official notice of the Federal 
Market News Service report for New York City for March 9, 
1967, and to the quotations contained therein for California 
lettuce, 2-dozen size, in less than carload lots, of good, merchant- 
able quality and condition, $2.75 to $3.50 per carton, with a 
“mostly” price of $3.25 per carton. California lettuce of fair 
quality and condition is quoted, in less than carload lots, at $2.25 
to $2.50 per carton. 


1. The good delivery standards for lettuce, 7 CFR 46.44, provide in relevant part as 
follows: 

“Unless otherwise agreed to between the contracting parties ‘Good Delivery’ in 

connection with f.o.b. contracts of purchase and sale means that the commodity 

meets the requirements of the contract at time of loading or sale and, if the 

shipment is handled under normal transportation service and conditions, will meet 

the following additional requirements on delivery at the contract destination: 

(a) Lettuce: (1) * * * 

(2) If the contract does not specify a U.S. grade or percentage of 
condition defects, the lettuce at destination may contain a maximum of 15 per cent 
by count, of the heads in any lot which are damaged by condition defects, including 
thereon not more than 9 per cent serious damage of which not more than 5 per cent 

may be decay affecting any portion of the head exclusive of wrapping leaves. . .” 
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Since the lettuce involved herein was sold without representa- 
tion as to grade, we conclude that the market news quotation 
for lettuce of fair quality and condition is applicable. See Mandell 
Co. v. Catanzaro, 17 A.D. 21 (1958). We further conclude that 
the lower range of the prices quoted, $2.25 per carton, is also 
applicable, since we are here concerned with a full carload. 
Multiplying the quantity of the lettuce in the car, 1,064 cartons, 
by $2.25 per carton, gives us $2,394 as the value of lettuce meet- 
ing contract requirements. 

The actual market value of goods delivered may be evidenced 
by the resale price when such goods are resold by the buyer in 
a prompt and reasonable manner. Kirby & Little Packing Co. v. 
United Fruit & Packing Co., 16 A.D. 1066 (1957). It appears 
that the resale here was prompt and proper, with respondent 


realizing total proceeds of $2,783.75. The actual market value of 
the lettuce delivered, $2,783.75, thus exceeds the value of lettuce 


required under the contract. Therefore, even if we assume that 


the contract was breached by complainant, as alleged by respond- 
ent, it appears that respondent was not damaged thereby.? Ac- 
cordingly, and based on the foregoing, we conclude that respond- 


ent’s defense is without merit and that its counterclaim should 
be dismissed. 


The total of the contract price for the carload of lettuce in- 
volved herein is $1,627.92. Respondent has paid complainant 
$1,193.01 in connection with this transaction, leaving a balance 


due and owing complainant of $484.91. Respondent’s failure to 
pay this balance to complainant is a breach of the contract be- 


tween the parties, in violation of section 2 of the act. We conclude, 
therefore, that reparation in the amount of $434.91, with in- 
terest, should be awarded to complainant as damages stemming 


from respondent’s breach. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $434.91, with interest thereon 
at the rate of 6 per cent per annum from April 1, 1967, until paid. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


2. Our conclusion would have been the same, even if we had applied the top of the range 
quoted in the market news report for lettuce of fair quality and condition, or$2.50 per 
carton. 
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(No. 11,708) 


In re DOTHAN PRODUCE Co., INc. PACA Docket No. 2-675. De- 
cided March 29, 1968. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay for numerous shipments of perishable agricul- 
tural commodities in interstate commerce are violations of the act for 
which the facts and circumstances thereof shall be published. As re- 
spondent’s license terminated prior to institution of this proceeding, 
revocation or suspension thereof is not ordered. 


James E. Horton for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


The recommended decision and order of the hearing examiner, 


filed January 16, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the llth day after the 
date hereof and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 


seq.), hereinafter called the act, wherein it is alleged in a com- 


plaint filed November 3, 1967, that the above named respondent 
violated the act, as hereinafter set forth. 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of practice 
under the act (7 CFR 47.30), it is deemed to have admitted the 


allegations of the complaint and waived oral hearing. 
PROPOSED FINDINGS OF FACT 


1. Respondent, Dothan Produce Co., Inc., is a corporation whose 
address is P. O. Box 1585, Dothan, Alabama 36302. 
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2. Pursuant to the licensing provisions of the act, license No. 
201987 was issued to respondent on September 10, 1963. This 


license was allowed to terminate on September 10, 1967, when it 
was not renewed. 


8. During the period January 2, 1967, through August 15, 
1967, respondent purchased, received and accepted without com- 
plaint numerous lots of fruits and/or vegetables in interstate 
commerce from 35 sellers but failed, neglected and refused to 
make payments of the amounts due in connection with these 
transactions totaling in excess of $178,000. The sellers and the 
amount due each are as follows: 


Name Amount 
B and C Produce Co., Foley, Alabama $ 3,309.35 
Bonanza Produce, Forest Park, Georgia 7,471.40 
Brand Brothers Produce, Inc., Forest Park, Georgia 4,079.50 
D & J Camarata Produce Co., Inc., Forest Park, Georgia 1,706.30 
Cefalu Produce Exchange, Inc., Forest Park, Georgia 1,535.80 
Tom Cerniglia Produce Company, Forest Park, Georgia 4,058.85 
Cieutat Produce Co., Forest Park, Georgia 100.00 
John Davis Produce, Forest Park, Georgia 373.75 
Dixon & Tom-a-Toe Companies, Inc., Atlanta, Georgia 22,055.21 
Eaton Fruit Co., Inc., Glendale, Arizona 2,820.00 
Evergreen Farms, Carrizo Springs, Texas 1,400.00 
G & B, Inc., Yalaha, Florida 3,058.18 
Green and Milam, Forest Park, Georgia 1,391.25 
Ike Griffin-Holder & Thomas, Rocky Ford, Colorado 1,375.00 
Joe Hattan, Inc., Pahokee, Florida 11,805.98 
Harrison & Logan Prod. Co., Forest Park, Georgia 1,827.40 
Heggblade-Marguleas Co., San Francisco, California 24,840.70 
F. H. Hogue Produce Co., Yuma, Arizona 686.40 
H. Jacobs Potato Co., Mattituck, New York 1,160.00 
W. W. Lowe & Sons, Inc., Forest Park, Georgia 7,816.75 
Magic City Produce Company, Inc., Birmingham, Alabama 2,915.00 
John Manning & Company, Forest Park, Georgia 7,174.98 
Minute Maid Company, Orlando, Florida 7,651.89 
Moultrie Tomato Co., Moultrie, Georgia 5,498.00 
Pacific Fruit & Produce Co., Seattle, Washington 1,415.00 
Paramount Citrus Association, Inc., San Fernando, California 737.50 
W. D. Pope Produce Co., Forest Park, Georgia 1,992.50 
Produce Exchange Co., Inc., Tampa, Florida 5,495.25 
Kenneth Rose, Hastings, Florida 1,710.00 
Russell’s Produce, Thomasville, Georgia 671.60 
South Dixie Produce, Inc., Naranja, Florida 1,087.50 
Standard Fruit & Steamship Co., New Orleans, Louisiana 13,545.25 
Vahlsing, Inc., Robbinsville, New Jersey 13,147.59 
Venezia Bros., Inc., Indianapolis, Indiana 7,185.75 


Wonderland Orchards, Inc., Eau Claire, Michigan 4,335.60 


























| 
| 
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Except as noted below, each of these sellers sold and shipped 
various lots of fruits and vegetables from shipping points out- 
side the state of Alabama, in trucks or railroad cars, to respond- 
ent at Dothan, Alabama. With respect to the two sellers 
located in Alabama, each of them received the produce from out- 
side the state of Alabama in interstate commerce. Respondent 
picked up this merchandise in its own trucks and transported it 
to its place of business. With respect of the sellers located in 
Forest Park, Georgia, respondent picked up this merchandise 
in its own trucks and transported it in interstate commerce to 
Dothan, Alabama. Respondent purchased these lots at agreed 
purchase prices and accepted each lot without complaint upon 
arrival or at the time respondent picked up the lot. Payment for 
each lot was due to the seller within ten days after each lot was 
accepted without complaint, but full payment therefor has not 
been made. As of August 15, 1967, when the Department’s in- 
vestigator completed his examination of respondent’s records, 
these amounts were overdue and unpaid. In its petition in bank- 
ruptcy, filed August 28, 1967, respondent admits these amounts, 
or higher amounts, are overdue and unpaid these sellers. 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
of the agreed purchase prices, as stated in paragraph 3 hereof, 
constitute flagrant and repeated violations of Section 2 of the 
act (7 U.S.C. 499b). Such acts would ordinarily warrant revoca- 
tion of respondent’s license but, respondent’s license has expired. 
Therefore, the facts and circumstances shall be published. 


On or about September 6, 1967, by notice in writing, respond- 
ent was afforded the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the act relating to the 
transactions set forth in the Findings of Fact herein. Respondent 
has failed to do so. 


PROPOSED ORDER 


The respondent’s license has expired and therefore cannot be 
revoked. However, the facts and circumstances in connection 
therewith shall be published. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 

(No. 11,709) 

CENTRAL CALIFORNIA TOMATO GROWERS Coop., INC. v. CINDY 
BRAND TOMATOES. PACA Docket No. 2-596. Order of dis- 
missal issued March 6, 1968. 

(No. 11,710) 


ROCKY PRODUCE COMPANY v. GEORGE BROKERAGE COMPANY. PACA 
Docket No. 2-583. Order of dismissal issued March 18, 1968. 


(No. 11,711) 


O. P. MURPHY PRODUCE COMPANY, INC. v. SAM PETRO PRODUCE. 
PACA Docket No. 2-806. Order of dismissal issued March 22, 
1968. 

(No. 11,712) 


T & C TOMATOES v. JOHN HEATON. PACA Docket No. 2-731. Order 
of dismissal issued March 22, 1968. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 11,713) 





HYBELS’ PRODUCE COMPANY, INC. v. BIG EAGLE PRODUCE TERMI- 
NAL, INC. PACA Docket No. 2-749. Reparation of $860 with 
6 percent interest from May 1, 1967, awarded complainant 
against respondent in order issued March 14, 1968. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 11,714) 


CRANE DISTRIBUTING COMPANY v. WONDER PRODUCE COMPANY. 
PACA Docket No. 2-779. Reparation of $5,350.90 with 6 per- 
cent interest from June 1, 1967, awarded complainant against 
respondent in order issued March 1, 1968. 


(No. 11,715) 


WALKER & HAGAN PACKING HOUSE v. AMATO BROS. TOMATO DIs- 
TRIBUTORS, INC. PACA Docket No. 2-781. Reparation of $840 
with 6 percent interest from April 1, 1967, awarded com- 
plainant against respondent in order issued March 1, 1968. 


(No. 11,716) 


CALIFORNIA PRODUCE SALES v. H. I. BAERNSTEIN & Co. PACA 
Docket No. 2-787. Reparation of $1,799 with 6 percent inter- 
est from July 1, 1967, awarded complainant against respond- 
ent in order issued March 8, 1968. 


(No. 11,717) 


EMMANUEL CORPORATION v. MILTON TRUJILLO. PACA Docket No. 
2-798. Reparation of $404.90 with 6 percent interest from 
November 1, 1967, awarded complainant against respondent 
in order issued March 18, 1968. 


(No. 11,718) 


MAc KRA CoMPANY v. H. I. BAERNSTEIN & Co. PACA Docket No. 
2-799. Reparation of $4,441.50 with 6 percent interest from 
July 1, 1967, awarded complainant against respondent in 
order issued March 18, 1968. 


(No. 11,719) 


BROWN FRUuIT Co. v. JOPLIN FRUIT Co. and also d/b/a FouR STATE 
PRODUCE SERVICE. PACA Docket No. 2-814. Reparation of 
$2,361.40 with 6 percent interest from October 1, 1967, 
awarded complainant against respondent in order issued 
March 22, 1968. 
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(No. 11,720) 









Cook PRODUCE, INC. v. KOTKIN PRODUCE, INC. PACA Docket No. 

2-808. Reparation of $3,138.80 with 6 percent interest from 
December 1, 1967, awarded complainant against respondent 
in order issued March 22, 1968. 







(No. 11,721) 









J. P. Mouica Co. v. PAN-REDDI POTATO SERVICE, INC. PACA Doc- 
ket No. 2-802. Reparation of $840 with 6 percent interest 
from September 1, 1967, awarded complainant against re- 

spondent in order issued March 22, 1968. 








(No. 11,722) 


















MAPES PRODUCE COMPANY v. KOTKIN PRODUCE, INC. PACA Doc- 
ket No. 2-807. Reparation of $12,285 with 6 percent interest 
from January 1, 1968, awarded complainant against respond- 
ent in order issued March 22, 1968. 


(No. 11,723) 


MUTUAL VEGETABLE SALES v. PETE & SONS PRODUCE. PACA Doc- 
ket No. 2-808. Reparation of $3,823.50 with 6 percent inter- 
est from October 1, 1967, awarded complainant against re- 
spondent in order issued March 22, 1968. 


(No. 11,724) 


SANTA CLARA PRODUCE, INC. v. TRUSSELL PRODUCE Co. PACA 
Docket No. 2-801. Reparation of $2,049.75 with 6 percent 
interest from October 1, 1967, awarded complainant against 
respondent in order issued March 22, 1968. 


(No. 11,725) 


SHELLEY POTATO, INC. v. PAN-REDDI POTATO SERVICE, INC. PACA 
Docket No. 2-804. Reparation of $700 with 6 percent interest 
from July 1, 1967, awarded complainant against respondent 

in order issued March 22, 1968. 
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(No. 11,726) 


TRANKINA, HATANAKA & OTA v. JOPLIN FRUIT Co. and also d/b/a 
FouR STATE PRODUCE SERVICE. PACA Docket No. 2-815. Re- 
paration of $2,939.50 with 6 percent interest from December 
1, 1967, awarded complainant against respondent in order 
issued March 22, 1968. 


(No. 11,727) 


GLACIER PACKING COMPANY, INC. v. CARR’S ICE CREAM AND 
FROZEN Foops Co., INc. PACA Docket No. 2-812. Repara- 
tion of $484.25 with 6 percent interest from July 1, 1967, 
awarded complainant against respondent in order issued 
March 27, 1968. 


(No. 11,728) 


MAZZIE FARMS v. H. TANNER PRODUCE, INC. PACA Docket No. 
2-811. Reparation of $900 with 6 percent interest from July 
1, 1967, awarded complainant against respondent in order 
issued March 27, 1968. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,729) 


WALKER & HAGAN PACKING HOUSE v. AMATO BROS. TOMATO DIs- 
TRIBUTORS, INC. PACA Docket No. 2-781. Stay order issued 
March 14, 1968. 


COURT DECISION 


CHARLES M. QUINN and ELSIE R. QUINN v. ORVILLE L. FREEMAN, 
Secretary of Agriculture and UNITED STATES. December 11, 
1967. 


UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE 


EDWARD T. GIGNOUX, Judge. 
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BENCH RULING OF THE COURT DELIVERED IN 
THE ABOVE-ENTITLED ACTION 


THE COURT: Gentlemen, in view of the fact that this matter 
must be determined today, the Court will rule from the bench 
and attempt to rule in as succinct a fashion as possible. Before 
announcing its ruling, the Court does wish to express to counsel, 
both to Mr. Bishop and to Mr. Hudon, the Court’s appreciation 
of the competence and expedition and courtesy with which this 
matter has been presented. Also, Mr. Horton, it has been a pleas- 


ure to have had you here, sir. 


MR. HORTON: Thank you, your Honor. 


THE COURT: As both counsel have very candidly conceded, 
the Court is faced in this proceeding with the problem of inter- 
preting an Act of Congress which on its face is undoubtedly 
harsh in its application to these plaintiffs. However, as counsel 
are aware, it is not for this Court to legislate; it is not for this 
Court to amend, alter or modify the enactments of the Congress. 
Rather, it is for this Court to interpret this enactment as best 
it can, endeavoring to arrive at the intent of Congress in the 
context of this litigation. 


The action is one in which the plaintiffs, Charles M. and Elsie 
R. Quinn, seek declaratory and injunctive relief against the 
Secretary of Agriculture and the United States of America. 
Plaintiffs ask this Court to declare that they were not responsibly 
connected with Maine State Potato Company during the period 
here relevant and that they therefore are not subject to the 
sanctions provided by the Perishable Agricultural Commodities 
Act. Plaintiffs also ask this Court to issue a preliminary and a 
permanent injunction restraining the Secretary from enforcing 
the provisions of the Act as against them. The sole issue presented 
is as to whether the plaintiffs were, during the relevant period, 
responsibly connected with Maine State Potato Company within 
the meaning of the Perishable Agricultural Commodities Act. 
The Court has concluded, for reasons which it will state briefly, 
that the plaintiffs were responsibly connected with the company 
within the meaning of the Act, and that therefore the prayers 
both for declaratory and injunctive relief must be denied and the 
action must be dismissed. 


The Court’s findings of fact and conclusions of law are as 
follows: 
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The present action arises out of an administrative proceeding 
instituted by the Secretary of Agriculture against Maine State 
Potato Company by a complaint filed in January, 1967. Following 
the procedures prescribed by the Act, the Secretary, in September, 
1967, issued his Decision and Order, finding upon the basis of 
the record there presented that the respondent had been guilty 
during the period January 6 thru February 18, 1966, of repeated 
and flagrant violations of the Perishable Agricultural Commodi- 
ties Act by reason of its failure to pay for purchases of lots of 


potatoes for shipment in interstate commerce, all as set forth in 
the administrative complaint. Under date of September 17, 1967, 
the Secretary notified the plaintiff Charles M. Quinn of his Deci- 
sion and Order and advised Mr. Quinn that it had been determined 
that he, during the relevant period, had been Executive Vice 
President, Secretary, Clerk, Director and the holder of one per 
cent of the stock of the respondent firm, and that therefore, as 
provided by the Act, he was ineligible to be employed or affiliated 
with another licensee for a period of one year after September 
30, 1967. No appeal was taken by Maine State Potato Company 
or by the plaintiffs from the administrative Decision and Order, 
which became final 60 days following the date of its issuance. 


During the period from January 6 thru February 18, 1966, 
the plaintiffs were employees of Maine State Potato Company. 
In fact, they had been employed by the company for a number 
of years prior to those dates, both during the period before 1964 
when the company was owned and controlled by Mr. Meltzer and 
during the period since 1964 when the company was owned and 
controlled by Mr. Srebnik. Charles M. Quinn during this period 
was a salesman for the company, was the General Manager of the 
company, was Executive Vice President of the company, was 
Secretary of the company, was Clerk of the company, and was 
a Director of the company. During this period, Elsie R. Quinn 
was Treasurer of the company, was Assistant Secretary of the 
company, and was also a Director of the company. Neither Charles 
M. Quinn nor Elsie R. Quinn at any time owned any financial 
interest in the company and at no time did they hold title to more 
than one share each of the common stock of the company, which 
had been issued in their names solely for the purpose of qualifying 
them as Directors. 


During the period from at least the summer of 1964 thru 
February 18, 1966, both Charles M. Quinn and Elsie R. Quinn 
were aware of the fact that they were officers and directors of 
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the company, although they did not have any active part in the 
management of the company. Neither was authorized to sign 
corporate checks, and the entire direction and the management 
of the company was vested in Mr. Srebnik, who was the President 


and sole stockholder of substance. However, during this period, 
both Charles M. Quinn and Elsie R. Quinn were listed as officers 


and directors of the company, and knew that they were being so 
listed, in all the corporate records and reports, including the 
minutes and other records of meetings of the officers and directors 


of the corporation, the annual returns filed by the corporation 
with the Secretary of State of the State of Maine, and the applica- 


tions for license and renewal of license filed by the corporation 
with the Secretary of Agriculture under the provisions of the 
Perishable Agricultural Commodities Act. In a press release 


which was published in at least one trade paper in the fall of 


1964, the potato industry was informed, with the knowledge and 


acquiescence of the plaintiffs, that they were officers and directors 
of the company. In testimony given under oath in the form of 
answers to interrogatories in a proceeding before the United 


States District Court for the Eastern District of Pennsylvania 
in the summer of 1967, the plaintiffs admitted under oath that 


they were officers and directors of the company. In a bankruptcy 
proceeding before the Referee in Bankruptcy for the Northern 
Division of this District filed against Maine State Potato Company 


in May, 1966, the plaintiffs also admitted under oath that they 
had been prior to February 19, 1966, officers and directors of the 


company. On February 19, 1966, apparently as the result of dis- 
satisfaction with the manner in which Mr. Srebnik was operat- 
ing the company, the plaintiffs submitted to Mr. Srebnik their 


written resignations as officers and directors, the resignation of 
Charles M. Quinn reading that he was resigning as Executive 


Vice President and Director of the company; the resignation of 
Elsie R. Quinn reading that she was resigning as Treasurer and 
Director of the company. 


Subsequent to the plaintiffs’ resignations as officers and di- 
rectors of Maine State Potato Company and the company’s en- 
suing bankruptcy, the plaintiffs obtained employment with I. 
Meltzer & Son, a licensed potato broker under the Act. Charles 


M. Quinn has been manager of the Presque Isle office of the 


company, and Elsie R. Quinn has been handling various book- 
keeping responsibilities for the company. I. Meltzer & Son has 
been advised by the Secretary that its continued employment 
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of the plaintiffs will render it subject to disciplinary action under 
the Act, including loss of its license. It is the threat of such action 
which forms the background for the present proceeding in this 
court. 


So much for the facts. The statute involved is the Perishable 
Agricultural Commodities Act of 1930, as amended through 


1962, 7 U.S.C.A. Sec. 499a and following. Section 499h(b) of 
this Act provides, in substance, that no licensee under the Act 


shall employ any person who is or has been “responsibly connect- 


ed” with any person who has been found to have committed any 


flagrant or repeated violation of the Act, provided that the Sec- 
retary may approve the employment of any such person by any 
such licensee after one year following such a finding if the licensee 
furnishes a surety bond and the Secretary is satisfied with the 


bond and approves of the employment. Section 499a of the Act, 


as amended in 1962, defines in subsection (1) the term “person” 
to include any individual, and in subsection (9), which is crucial 
here, the term “‘responsibly connected” to mean “affiliated or con- 
nected with a commission merchant, dealer or broker as . 


(b) officer, director or holder of more than 10 per centum of the 


outstanding stock of a corporation or association.” It is conceded 


here that neither plaintiff was at any relevant time the holder 
of more than 10 per centum of the outstanding stock of Maine 
State Potato Company. The position of the plaintiffs is that they 


were not officers or directors of the company during that period. 


The plaintiffs’ argument is two-fold. First, they contend that 
even if they were officers and directors of the company, they 
were only nominal officers and directors and never had any real 


responsibility for the affairs of the corporation, that is, responsi- 


bility of the type which Congress intended to reach with this 
statute. This precise argument was made by the plaintiff in the 
case of Birkenfield v. U.S., 369 F.2d 491 (3rd Cir. 1966). It was 


rejected by the Court there, and for the reasons stated by that 


Court, it is rejected by this Court here. Plaintiffs’ second con- 


tention is that because of defects in the corporate procedures by 
which they were elected Directors and Officers, they were not 
de jure directors or officers, but that at most they were de facto 


directors and officers. They argue that this harsh statute should 


be strictly construed by the Court and should not be read to con- 
template de facto as distinguished from de jure directors and 
officers. This contention also must be rejected. First, as the 


Court stated during oral argument, it really proves too much. 
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Congress indicated clearly in the statute, and the legislative his- 
tory supports this intent, that it wished to establish per se ex- 


clusionary standards which would make crystal clear those officers 


of a licensee who would be subject to the sanctions of the statute 
and those who would not, in order to relieve the Secretary of the 


administrative burden involved in endeavoring to determine who 


was and who was not responsibly connected with a particular 


company. Certainly, if the Court were to adopt the plaintiffs’ 
suggestion, it would be thwarting this Congressional intent. It 
would be opening a substantial loophole which would permit any 


individual who found himself threatened by such sanctions to 
reopen the precise type of question which Congress in 1962 in- 
dicated it wished to foreclose. But, beyond that, whether the 
plaintiffs in this case were de jure or de facto officers and di- 
rectors, it seems evident on this record that by their acquiescence 


over this period of years in the manner in which they were held 
forth—to the public, to those in the industry, and to state and 
federal officials—as officers and directors of the corporation, the 
plaintiffs are estopped in a proceeding such as this to deny that 
they were in fact the directors and officers they were so rep- 
resented to be. If the doctrine of estoppel has any significance 
whatsoever, it certainly must have meaning on a record such as 


that here presented. The record is quite clear that the plaintiffs 
knew during this entire period that they were being held out as 
officers and directors of this corporation. Charles M. Quinn indi- 
cated he was honored to be so held out. Elsie R. Quinn indicated 
she was perhaps somewhat amused to be so held out. But regard- 
less of what their personal reactions may have been, the fact is 
that they were so held out; they knew they were being so held 
out; they acquiesced in that holding out; and members of the 
industry and state and federal officials were entitled to, and very 
evidently did, rely upon their status being as represented. Under 
these circumstances, it is inconceivable to this Court that they 
should be entitled in this proceeding to deny that status. 


For these reasons, then, the Court has concluded that the 
plaintiffs Charles M. Quinn and Elsie R. Quinn were, during 
the period from January 6th thru February 18, 1966, offiicers 
and directors of Maine State Potato Company within the mean- 
ing of Section 499a(9) of the Perishable Agricultural Commodi- 
ties Act. As such, they are presently subject to the sanctions 
provided by Section 499h(b) of the Act and the prayers for 
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declaratory and injunctive relief in this proceeding must be 


denied. 


The Clerk will prepare and the Court will enter an appropriate 
order denying the plaintiffs’ prayers for relief and dismissing 
the action with prejudice. May that be without costs, Mr. Hudon? 


MR. HUDON: Yes, indeed, your Honor. 


THE COURT: And without costs. The temporary restraining 
order issued by the Court two weeks ago and extended to expire 


sometime tomorrow afternoon should undoubtedly, in view of the 
Court’s stated ruling, be dissolved at this time. Do counsel have 


any feeling on that? 
MR. BISHOP: No, your Honor. 


THE COURT: All right. The temporary restaining order is 


then dissolved as of 5 o’clock this afternoon, and the Clerk will 
prepare and the Court will enter an appropriate order to that 


effect. 


Is there any respect in which counsel noted any misstatement 
in the Court’s ruling, or is there any other area that counsel 
would wish the Court to cover? 


MR. HUDON: No, your Honor. 
MR. BISHOP: No, your Honor. 
(Whereupon, the bench ruling of the Court was concluded.) 

































SUBJECT INDEX OF AGRICULTURE DECISIONS 
MARCH 1968 


COMMODITY EXCHANGE ACT 


ALLOCATION OF TRADES 


Deceiving customers susie atc ui veciaa teadcaaien Seas vestascetbaahvetsdbanucensacaind 


CUSTOMERS’ FUNDS 
Misuse of .... ee 


Records of Bs as pe eee oe eS 


DECEIVING CUSTOMERS 


a IE UII os ss inis sidirsncctindsdedssrtiaccins os OR si ek: 


LOSSES 


Allocation of Fea saauia anette cava is die ace acta ea ae 835 
! 
ORDER 
Upon stipulation ate eo ec te eet eee Rect. 335, 338 
PROFITS 
Allocation of sabes axedpeeaies a Ree tes ee sae sv caciices 


RECORDS REQUIREMENTS 


Violation of . Tikevcavododcaens CSesnavetetn Senet eet caae 
REGISTRATION 

Suspension of, in abeyance . inlat buss 338 
REGULATIONS 

Violation of § 1.32 a thai tA tei fa tt Oe 
REPORTS 

Failure to report . eon sisi cardia contpeaiet ieee et 

PEN 3.505 ou Uk eee, ch ees Aensealin dc 


SECTION 4b 


Violation of a cg cacdevsépeanwecd ae Sui 


27A.D. SUBJECT INDEX OF AGRI. DECISIONS, MAR. 1968 423 


Commodity Exchange Act—Cont’d 


Page 

SECTION 4d 

Violation of ........... : weve O08 
SEGREGATION 

Records of funds ............. satis e << knelt e 
TRADES 

Unauthorized aN ea deey naka nae onimaectic ae ae 
TRADING 

Resulting in deficits in customers’ accounts caaceniutiiti 335 

PACKERS AND STOCKYARDS ACT, 1921 

AGENT 

Of disclosed principal ssauitea eae tosis ae 
BONDING REQUIREMENTS 

Violation of ............... bh .. 848, 358, 370 
CHECKS OR DRAFTS 

Insufficient funds . ble .. 842, 344, 350, 355, 359, 372 
DAMAGES 

Resale value si eee 353 

Resulting from rejection ........ = ra a toldisdgaiis ices 
INSOLVENCY 

Suspension of registration while insolvent ...... 350, 355, 359 
INVOICES 

False or incomplete .... dadsegieorateee nent 363 

Unauthorized use of ee cade aileties oa etna 
MARKET AGENCY 

Insolvency .................... Pepe ion ie capac ae 350 

Insufficient funds checks or drafts tees sesseeee 044, 350 

Purchase price, failure to Pay. .............cccccccccccccesesssesteseesrereesees 844, 850 


Purchase price, failure to pay when due ....................0.............. 844, 350 








424 SUBJECT INDEX OF AGRI. DECISIONS, MAR. 1968 






























Packers and Stockyards Act, 1921—Cont’d 


MARKUPS 


Unauthorized 


MISREPRESENTATION 
I ics farc ical coc wiaSpmunieca vusubvvaiuacstdibsusesencteenes ee 
Of details of purchase or sale ..... A Sis SA eh aT ee 





Unauthorized use of invoices ..................ccccccscccssscsssssscsscesseess 


PACKER 


Cease and desist from failing to pay 





Cease and desist from failing to pay when due ........................ .. 842 
Insufficient funds checks or drafts 


PRINCIPAL 
Liability of disclosed principal .................0.0...000008 sa .. 853 


wo 
—~ 
tw 


PURCHASE PRICE 
Cease and desist from failing to pay .................... 342, 344, 350, 355, 


— 


359, 372 
Cease and desist from failing to pay when due ... 342, 344, 350, 355, 
359, 372 
RATES AND CHARGES 
Proceeding vacated and dismissed under regulations 
S OeRA ...x.......::. ae pein eee ate GR Sat, ae Saern oie eee 374 
REJECTION 
Damages for cotter a hn i ORR ie ROE ei wil ee TE 353 
III isis vst osoxsndenavscsaysSes a a a, es SO eee 
SUPPLEMENTAL ORDER 
After insolvency ....... Pea retin LI bl ee rey Secsitueeiioee 
WEIGHTS 
False or incorrect .................... haiti ne ane had SB ee: .. 8363 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 


SI I IMIR, ys ccsicdtosecsvacousvasusescscsccosedvonance 





By diversion 


Liability for purchase price 


a 


27A.D. SUBJECT INDEX OF AGRI. DECISIONS, MAR. 1968 425 
Perishable Agricultural Commodities Act, 1930—Cont’d 
Page 
ACCOUNT 
Failure to 391 
AGENCY 
Liability to associate broker 396 
ASSOCIATE BROKER 
Liability of, for payment of brokerage a 396 
Suit against associate for brokerage 396 
BANKRUPTCY 
Not a bar to institution of proceeding 388 
BROKER 
Bie toe conan We iscsi sisscccssisicensssscehirennisthancetndccens 
BROKERAGE 
Payable to associate broker even though sale cancelled ........ 396 
CERTIFIED SEED POTATOES 
Applicability of State regulation ... 379 
CONSIGNMENT 
Established . 391 
Failure to account ............. 3 i eta aeedeee 391 
Failure to establish ..... .. 384 
Failure to remit proceeds .... .. 391 
CONTRACT 
Brokerage earned by associate broker .. 396 
Of purchase and sale, established .. ” .. 384 
Purchase for freight costs, not established ............ .. 391 
DAMAGES 
Failure to establish . iitiiis Sea labiheealttincans ae 
Market value .................. prea se taveenbshaed aaa eee reece 399, 404 
NI WRI 60 stich acted yk dxadaatta Sa aaa eee ved 404 


DUMPING 


vides wok. eee «021880 witasnk. nee. eae... 













426 SUBJECT INDEX OF AGRI. DECISIONS, MAR. 1968 





Perishable Agricultural Commodities Act, 1930—Cont. 


EVIDENCE 


Handwritten notes of inspector 


FAILURE TO PAY (DISCIPLINARY) 









Consignment proceeds 
Joint account proceeds <i Mipihe copklceeighos tasvatek ee eheRiat 388 


Publication of facts iad 3 sesssesseee 988, 409 


Purchase price 


FAILURE TO PAY PROMPTLY (DISCIPLINARY) 






















Consignment proceeds 





Joint account proceeds ........ pars ieee ccstceeel 

Publication of facts ; pth es w.. 388, 409 

Purchase price pseieibmaasirckee achat todo Sa oe 
FINDINGS OF FACT 

Handwritten notes of inspector avs ; sss ceases: 
F.0.B. TRANSACTION 

Good delivery standards sani Tihs Task .. 899, 404 


GRADE SPECIFICATIONS 


Certified seed potatoes Uauzisonvseates hha cas ccsiisayssacaxeces, aa 
State regulation Bi faa a nN hes ote ie ne 


INVOICE TERMS 
Failure to protest Sgt ieee Tekh ha aad a siincoueeeglthivciaé ae 


MARKET VALUE 


Market news reports bs at a ate .. 899, 404 


PRINCIPAL 
Suit by undisclosed principal Pont seceites a ceca 384 


PROPER OR IMPROPER PARTY 
Undisclosed principal . a tin RHINO ake ee 


PUBLICATION OF FACTS 
For failure to pay ...... ; ee ...... 888, 409 
For failure to pay promptly ............................ sib opuniesnnsikanteeteens 388, 409 






Repeated and flagrant violations bikin Bhar ORs 


27A.D. SUBJECT INDEX OF AGRI. DECISIONS, MAR. 1968 427 


Perishable Agricultural Commodities Act, 1930—Cont. 


Page 

RECONSIDERATION 

Petition for, dismissed 381 
REGULATION 

Application of State regulation 379 
REHEARING 

Denied 381 
REJECTION 

After acceptance 399 
REPEATED AND FLAGRANT VIOLATIONS 

Failure to pay 388, 409 

Failure to pay promptly 388, 409 

Finding of 388 

Publication of facts .... 388, 409 
RESALE 

Contemplation of . 379 
SILENCE 

Failure to protest terms of invoice 384 
STATE LAW 

Applicability of .. 379 

Certified seed potatoes any .. 879 

Regulations, effective date aed wes Oe 
SUITABLE SHIPPING CONDITION 

Good delivery standards 399, 404 

Lettuce Scie 399, 404 


vw U. S. GOVERNMENT PRINTING OFFICE: 1968--301-781/10 





